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[1] The applicants seek leave to appeal againstasidn of the Asylum and

Immigration Tribunal of 26 November 2008 dismissihgir appeals against the

decisions of the respondent by letters of 4 JanR@@y to refuse their claims for



asylum and to remove them to Somalia. These desisi@re made following a
second stage reconsideration of their appeals.

[2] The first applicant is father of the second wiras born on 1 February 2006. The
first applicant arrived in the United Kingdom witle second applicant, his wife and
their male son on 16 November 2006. The first appli claimed asylum on behalf of
his family on the basis that he was a member @ragqeuted minority clan in
Somalia. An additional claim for asylum was madéehalf of the second applicant
on the basis that she was at risk of requiringiengo female genital mutilation if
returned to Somalia. Throughout the various proicgmsathe outcome of the
additional claim for asylum has been the same atsotithe first applicant on behalf
of his family. By the time the case came befor¢hesfirst applicant and his wife had
separated and the second applicant was residilghertmother. No indication was
given of the present position of the son of thstfapplicant and his wife.

[3] In his written submissions and also in his aabmissions before us Mr Caskie,
counsel for both applicants, identified six groundsw~zhich he proposed to contend
that the Designated Immigration Judge ("TribunbEY erred in law in the
Determination and Reasons dated 26 November 2088fiiBt was confined to the
additional claim for the second applicant and vt the Tribunal had failed to
provide an adequate explanation for deciding thaiaie genital mutilation could be
avoided in this case. The others related to thenabéd the first applicant on behalf of
himself and his family. The second and third conedrthe treatment of the evidence
of witnesses FA S and L S H led on behalf of the& fapplicant, which the first
applicant contended the Tribunal had failed to @ersalong with the other evidence,
particularly that of the first applicant and hideyibefore deciding on their credibility.

The fourth ground also related to the treatmemvadence, on this occasion the



Tribunal's assessment of the plausibility of tstfapplicant's account of his escape
from enslavement without having regard to the siggmce of cultural context as a
source of explanation for his actions. The fiftbgnd concerned the first applicant's
mental health; it was asserted that in considesihgther the high threshold required
to establish failure to comply with Article 3 ofelizuropean Convention on Human
Rights had been met the Tribunal left significamtenial out of account. The final
ground, which was not argued at any earlier stdgeended upon the decision by the
United Kingdom government on 22 September 2008voke its derogation to the
ratification of the United Nations Convention o tRights of the Child in respect of
immigration matters; as a result the Tribunal wasra to have regard to the best
interests of the second applicant as a primaryideretion in determining both
claims and had failed to do so.
[4] While grounds 1, 5 and 6 relate to specific texat quite separate from the
credibility of the first applicant and his wife e only arise for consideration in the
event that it is established that the first applida a Somali from Somalia. The
Tribunal said at various points in the Determina@md Reasons ("Determination")
that it had not been established that the familgevomalis from Somalia.
Paragraph 60 is in the following terms:
"Due to lack of credibility | find that the Appetigs are not refugees. They
may be from Somalia but | do not find that they rm@mbers of a minority
clan. They may not even be from Somalia. The Libgaoe casts doubt on
their nationality but based on the evidence givdo hot believe that the
United Kingdom would be in breach of its obligasadie return the Appellants
to Somalia today under the Geneva Convention”.

In paragraph 67 the Tribunal added:



"l do not know whether the Appellants are from Sbanar not, but if they

are, | do not believe that they are of the Ashtah @nd | find that they have

no Convention reason for claiming asylum. Crednpil this case is severely

damaged".
In light of that, we decided that the grounds ietato credibility and the question of
the applicants' nationality and clan membershipukhbe addressed first, in particular
ground 2 relating to the second witness F A S.
[5] Mr Caskie drew particular attention to partsloé sworn statement of the witness
and parts of the Tribunal's Determination whichshbmitted, reflected personal
knowledge on the part of the witness of significamatterial supportive of the evidence
of the applicant, and indeed that of his wife, daldbe applicant's origins and ordeals.
The witness recalled meeting the first applicantrenfarm of the witness's uncle
which had been taken over by the Haweye. The apqliwas brought with other
captives and forced to work on the farm. The wisn@srked together with him for
three weeks. He had told the witness that he wasaf\she same sub-clan as the
witness. The witness confirmed that they spokestme dialect. The withess met the
first applicant again in Glasgow and there forfirs time also met his wife who, he
claimed, spoke the same dialect. The Tribunal'®D@hation records that in oral
evidence the witness confirmed the significantgafithe statement and explained
that the farm had been taken from his family.
[6] When he turned to consider the statement aabtestimony of L S H, Mr Caskie
recognised that his evidence was of marginal sante since, although he also is
Ashraf, he first met the first applicant and hisenn Glasgow and acknowledged in
his oral evidence that all he could say was thdidlieved that the applicants belong

to the Ashraf clan.



[7] Mr Caskie submitted that, since the evidencbath witnesses related to core
elements of the accounts of their origins and agpees given by the first applicant
and his wife, the Tribunal was bound to take thidewce of the witnesses into
account in assessing the credibility of the accoohthe first applicant and his wife.
That had not been done. The failure to considénerround all evidence bearing on
the credibility of the first applicant and his wifi@d been compounded by failure to
have regard to cultural context in assessing taegibility of the accounts of their
escape from the farm given by the first applicard his wife. The Tribunal had
concluded that it would not have taken them so loting first applicant had been on
the farm for six years - if it had been that e&3yly after reaching conclusions on the
credibility of the evidence of the first applicamd his wife did the Tribunal proceed
to consider the evidence of the other withesses.Trlbunal had compared the
evidence of the applicant with that of his wifelvaut reference to other evidence and
determined that all of it lacked credibility andsniaconsistent and untrue. That was
an error in law because it amounted to a basictstral failing in the assessment of
the overall impact of the evidence on the credipdf particularly the first applicant.
It was not simply an error in appreciation of tveence. Mr Caskie founded on
Mibanga v Secretary of State for the Home Department [2005] EWCA Civ 367 and in
particular the words of Buckstone LJ at paragraph 3
"The Adjudicator's failing was that she artificialeparated the medical
evidence from the rest of the evidence and reacbedusions as to
credibility without reference to that medical evide; and then, no doubt
inevitably on that premise, found that the medaatlence was of no
assistance to her. That was a structural failiogjust an error of

appreciation...".



The point was an important one since the Tribured i the end unable to say
whether the first applicant and his family were &tismor not - the Tribunal simply
did not know.

[8] In reply Mr Lindsay, counsel for the responddntinded upon the terms of his
written submissions in which he argued that thédmal had in fact assessed all of
the evidence in the round. He founded in particalaparagraph 55 of the
Determination in which the Tribunal stated thdtad considered all the evidence,
both on file and given orally, as well as the susiuns, the grounds of appeal and
the error of law findings and instructions formrfrahe earlier procedure. In relation
to the witness L S H he further submitted thatavislence was quite properly
characterised by the Tribunal as "an expressidrebéf" to be given no weight.
There was no reason to doubt that the Tribunaldsadssed the credibility of the first
applicant and his wife in the light of all materibsaring upon it. Having done that,
the Tribunal had been bound to set out adequate@ng@rehensible reasons for the
conclusion reached. In doing so the Tribunal halicated its views in relation to
each of the witnesses. That was necessary to rhakeasoning clear. In any event
the discrepancies in the evidence of the firstiappt and his wife were so major as
to make it impossible for the account of eithebéoaccepted.

[9] We are of the view that the Tribunal did erdamv in assessing the credibility of
the first applicant and his wife. We consider tifet Determination discloses a
structural failing in the approach of the Tribumathat it indicates that the Tribunal
reached conclusions as to the incredibility ofdbeounts of the first applicant and his
wife before considering the significance of thedevice of other witnesses. The
evidence of F A S in particular was of direct peaaexperience and contained

details which were plainly material in relationthe credibility of core elements of



the account of the first applicant and his wifeaitbeir origins, nationality and clan
membership as well as their experience of mistreatnit was thus corroborative
evidence on material aspects of the evidence dirgteapplicant and his wife that
ought to have been considered along with theirenad and any other relevant
evidence in the round before final conclusionseiation to the credibility of the first
applicant and his wife were reached. To leave sigtificant material out of account
in assessing credibility in this case was an esfdaw of such significance as to
vitiate the decision of the Tribunal.
[10] While the Tribunal did say at paragraph 55pamted out by Mr Lindsay, that
consideration had been given to all the evidenae véhile the Tribunal went on at
paragraph 57 to say that it found the account@fbplicant, "based on his statement
and based on his wife's evidence and all the egglereviously referred to, to lack
credibility", the Tribunal then proceeded to reagparently final decisions in relation
to that credibility on the basis of an analysis aathparison of the evidence of the
first applicant and his wife alone. At paragraphtatbncluded:

"Due to lack of credibility | find that the Appetis are not refugees. They

may be from Somalia but | do not find that they rm@mbers of a minority

clan. They may not even be from Somalia".
[11] Having reached that conclusion, the Tribuhaint made reference to the evidence
in a medical report and the evidence given by Fak&L S H. It pointed out with
some justification that the medical report provigedsupport for the wife's statement.
However in relation to the evidence of F A’ S an8l H the Tribunal stated that it did
not find their evidence to be persuasive. In refato L S H that was because he had

no personal knowledge of events in Somalia anéVigence as to their clan



membership was a matter of belief rather than peidaowledge. However with
regard to the witness F A S the Tribunal said syntipis:
"With regard to the second witness, who stateshibanew the Appellant in
Somalia, again because of the inconsistencies iantegancies in the
evidence given by the first Appellant and his wifénd | can give this
witness's evidence little weight".
That betrays a failure to consider the evidenceibgan the credibility of the first
applicant and his wife in the round, in particldgrconsidering the evidence of a
witness with personal knowledge of their historyamwlan apparent final conclusion
on their credibility had already been reached. Nobd the Tribunal did take account
of all evidence in the case as stated at paragfsplasd 57, but in addressing the
issue of credibility the Tribunal failed to takecaant of material evidence in context
and thus erred in law.
[12] It is not possible for us to say what conatusthe Tribunal would have reached
on credibility had the correct approach to consitlen of the evidence been
followed. Since a different decision on the crelityppf the applicant and his wife
could have an impact on the determination of teeas focussed in some, if not all, of
the other grounds of appeal, we do not consideraima useful purpose would be
served by our now addressing them. We shall acegidbn the basis of the failure
of the Tribunal to give proper consideration tothé evidence bearing on credibility,
allow the application for leave to appeal, allow #ppeal, and remit the case to the

Upper Tribunal to proceed as accords.



