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JUDGMENT

INTRODUCTION

The Applicants comprise a number of families. THe#g to
Hong Kong from Vietnam in 1990 and 1991. Once ongi Kong, they
applied for refugee status, but their applicatimese refused. In these
proceedings, the Applicants challenge the variagsibns that they had
not established a well-founded fear of persecutoid, were therefore not
refugees within the meaning of the 1951 Conventetating to the Status
of Refugees as amended by the 1967 Protocol tthé Convention”).

Originally, members of 11 families sought judiaiaview of the
decisions challenged in three separate sets oépdiegs. Those
proceedings were consolidated. Since then, thebmesof 5 of the 11
families have been offered a re-consideration eir tbases by the Refugee
Status Review Board (“the Board”). That offer veasepted. Accordingly,
these proceedings currently relate to the membddlsed remaining
families. | trust that | shall be forgiven for eefing to them for
convenience as A1-A6. | shall refer to the huslsanaach family as the
principal Applicants, and they are the only Applitsnamed in the heading

of this judgment.
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THE DECISIONS CHALLENGED

The procedure for determining whether an asylunkeseieom
Vietnam should be accorded refugee status waslisstadh in consultation
with the office of the United Nations High Commuser for Refugees
(“the UNHCR?”). That procedure was describedtan Van Tienv. The
Director of Immigration (No. 2) (1996) 7 HKPLR 186 at p.190G-I as

follows:

“Put simply, the asylum-seeker is initially intezewed by an
immigration officer in order to obtain personalaland to record
his claim for refugee status. He will then be ini@wved by an
immigration officer in greater detail on the basis
guestionnaire drafted by the UNHCR. His familylailso be
interviewed. The officer’s decision, which is madehe name
of the Director of Immigration, and which is receddon the file
together with the officer’s reasons, is then passetsenior
immigration officer or a chief immigration officeslepending on
the apparent complexity of the case, for endorsérereview.
An appeal against the refusal of refugee statbg isay of
review by the Refugee Status Review Board.”

According to the Notices of Application, the deoiss challenged are both
the decisions of the Director of Immigration andgé of the Board.
However, the decisions of the Director of Immigoatare no longer

challenged, no doubt for the same reasons as {imose inTran Van Tien.

DELAY

The 3 Notices of Application for leave to apply fadicial
review were filed in court on 4th December 1996, Becember 1996, and
3rd January 1997. That was a very long time afterApplicants had been
informed that the Board had refused their clainmgéfugee status. The
length of time which had elapsed ranged from 2TR62ths. Delays of this
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magnitude would in the vast majority of cases nmegi@ications for

judicial review quite impossible to mount.

In Tran Van Tien, | concluded that even though the court had

decided, pursuant to Ord. 53 r. 4(1), that thers Ygaod reason for
extending the period within which the applicati¢sisould have been]
made”, it was open to the court to revisit the ésetidelay at the
substantive hearing. | have been confirmed invteat by section 21K(7)
of the Supreme Court Ordinance (Cap. 4), and tp&aation inR. v. The
Criminal Injuries Compensation Board ex p. Avraam [1996] COD 246 of

the effect of its equivalent in the U.K., namelgtsen 31(7) of the Supreme
Court Act 1981. Moreover, when granting leave e of the present

cases, | made the following observation:

“The circumstances of each of the Applicants ardiBerent
that this is not a case in which | can form a codetl view as to
whether there has been delay on their part whiséntiitles them
from relief. Accordingly, although | am extenditige period
within which the application for judicial review mée made,
the issue of delay will have to be revisited. Hage
circumstances, | do not propose to treat sectidf(&1of the
Supreme Court Ordinance as limiting the extent hactv effect
could then be given to any delay on the part ofApplicants.”

It was for these reasons thafliran Van Tien | considered at

some length the circumstances in which legal adwige available in
detention centres for Viethamese asylum-seekexgjelays in the
processing of applications for legal aid, and #®sons given by the
individual Applicants for the delay in their casesaunching the
proceedings. However, since then the Privy Couraslrendered its
decision inNguyen Tuan Cuong v. The Director of Immigration (1996) 7

HKPLR 19. The majority found that delays of ugbtgears should not be
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held against the Applicants in that case. Thegdethat Mortimer J.A.
had said in the Court of Appeal:

“It would be a harsh decision to deprive them afjat of review
on the grounds of delay when access to legal adviclwsed
camps must have been limited.”

It may be that the majority was deferring to thealdknowledge which
Mortimer J.A. professed to have, but the absen@ngfdisapproval by the
majority of his observation is a powerful reasonrfot considering in

detail the circumstances of the individual Applitsan

There are two other factors which have influenced irst, the
delays in these cases have not caused hardshipjodige, and it is not
alleged that they have been detrimental to goodrasdiration. In these
circumstances, the court’s approach to the quesfiaielay should not be
overly technical. As Woolf L.J. (as he then waajisnR. v.
Commissioner for Local Administration ex p. Croydon London Borough
Council [1989] 1 All ER 1033 at p.1046f-g:

“While in the public field, it is essential thatetlzourts should
scrutinise with care any delay in making an appiliceand a
litigant who does delay in making an applicatioalisays at
risk, the [rules]... are not intended to be appired technical
manner. As long as no prejudice is caused, . cadlets will not
rely on those provisions to deprive a litigant wias behaved
sensibly and reasonably of relief to which he fseowise
entitled.”

Secondly, iR v. Secretary of Sate for the Home Department ex
p. Ruddock [1987] 1 WLR 1482, Taylor J. (as he then was) sid.1485G:

“... since the matters raised are of general ingmae, it would
be a wrong exercise of my discretion to rejectapplication on
grounds of delay, thereby leaving the substantgsaeas
unresolved.”
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In the context of that case (which concerned thaligy of certain
telephone interceptions), | regard Taylor J. asggthat the public interest
in having a particular question determined may @idWw the public interest
in having challenges to administrative decisionadpéodged in court
without delay.

Mr. Philip Dykes Q.C. (who argued this part of ttase on behalf
of the Applicants) has persuaded me, despite niglimnisgivings, that
there is arguably an important principle at stakali these cases. It is of
the greatest public interest that the Governmehtarfg Kong complies
with the treaty obligations assumed on its behalihe U.K. in the
Comprehensive Plan of Action (“the CPA”) adoptea@international
conference on Indo-Chinese refugees in June 1888tion D of the CPA
dealt with refugee status. It required claimsetuigee status to be
determined in accordance with the Convention ardHandbook on
Procedures and Criteria for Determining Refuge¢uStssued by the
UNHCR (“the Handbook”). It is at least arguablattif relief is refused
because of delay (even though the court would baea satisfied that the
Board’s decision was flawed), the Applicants wal izpatriated to Vietham
without having had their claims to refugee statugprly considered as
required by the Convention and the Handbook.

For these reasons, | have decided that the delaynging these
proceedings should not deprive the Applicants efritathe decisions they

challenge reviewed.
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THE FACTUAL BACKGROUND

The broadly unifying theme of the Applicants’ cagethat the
Applicants are said to belong to the Nung ethnaugr The husband in
each family (and in one case the wife as well) sgmwith the U.S. Special
Forces during the period of the U.S. involvemerth@war in Vietnam.
The exception to this theme is the case of Traftdiong (A6). He is not a
member of the Nung ethnic group, and did not servéhe military side of
the war effort. However, he was a scriptwriter andouncer with the
Freedom Broadcasting Service run by the U.S. igtaice Office. His
case is accordingly said to be analogous to thesaafsthe other
Applicants. However, | think that very differerdresiderations apply to his
case, and | shall therefore deal with his case Wimave considered the

cases of the other 5 families.

The term “Nung” denotes a distinct ethnic minofriym North
Vietnam. They consider themselves ethnically dgdtirom the Chinese.
They were known for their anti-Communist sympathasl were recruited
by the French into battalions to fight the Viet Mim exchange for a
measure of autonomy in their affairs. Following tall of Dien Bien Phu
in 1954, they fleden masse to South Vietnam. In due course, many of them
became involved in U.S. military operations. Imtgalar, a special anti-
guerrilla task force made up of ethnic Nung waaldsghed. They were
provided with weapons and equipment, and were yed.B. officers. They
were involved in bitter fighting with the Viet Congnd were hated by them
for that reason.

After the fall of Saigon in 1975, the members @& Nung

minority were barred from public-sector employmeettiary education
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and association with any Communist mass organisat@ommunist Party
members who married members of the Nung minoritseviiable to
expulsion from the Party. Many of the Nung minpuitere resettled in
New Economic Zones, and lived in conditions sucthase described in

Tran Van Tien.

The new rulers of Vietham appealed to membersefNiang
minority to disclose the part they had played i war. They were told
that their cases would be treated leniently. bt,fdne opposite was the
case. Many of those who admitted serving withUut®. Special Forces
were required to undergo “ideological reform”: thegre sent to labour
camps where they were beaten, and some of themednidnere for many
years. As a result, many of the Nung minority vidaol served with the
U.S. Special Forces concealed that fact from thiecauties. When they
were exposed, they too were sent to labour camp'sefeeducation”.

This history of the treatment of the Nung minorgycontained in
two documents. The first is a report by Asia Watchuman rights
pressure group, dated 23rd July 1992. This repastavailable to
members of the Board. The second is a petitiohtsghe Government
Secretariat in March 1993 by an expatriate Nung@aton in California.

It had been prepared by members of the Nung mindetained in Hong
Kong. The petition was included in the Immigratidapartment’s files of
the 5 families said to be members of the Nung nityioiThese files were
included in the papers considered by the Board. Ddnis Mitchell Q.C.
for the Respondents did not suggest that thereawgasnaterial available to
the Board which contradicted the claims made inAti@a Watch report and
the petition about the treatment in the past ofNbiag minority in
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Vietnam. Nor has the Board suggested that thenslanade in the report or
the petition were incorrect or exaggerated.

THE PRINCIPAL CRITICISMS OF THE BOARD

The Board considered the cases of the 5 familielstsde
members of the Nung minority on various dates 8219993 and 1994. In
the cases of at least some of the 5 families, tteedBbelieved that by those
dates the Vietnamese authorities no longer sulgjgoeEmbers of the Nung
minority who had served with the U.S. Special Ferimethe harsh ill-
treatment of the past. The Board found that thkaities in Vietnam
could be assumed to have “forgiven” that past serand the concealing of
it over the years. Two broad criticisms are maidtn® Board in these
circumstances. First, it is said that there waswidential basis on which
the Board could have concluded that there had bedundamental a
change of attitude towards the members of the Nuingrity who had
served with the U.S. Special Forces. Secondiyg,said that the basis of
the Board's belief about the change of attitudeat@ls past service with the
U.S. Special Forces and its concealment was nemdpphe Applicants for

possible rebuttal by them.

THE EVIDENCE BEFORE THE BOARD

The Board acts on evidence. That is plain from t441) of the
Immigration (Refugee Status Review Boards) (Procediegulations. It
Is obliged to consider certain categories of evegeidentified in reg. 11(1),
but it also has the power to “receive and consiaigrevidence which
appears to it to be relevant to the issues befaretwithstanding that the

evidence would not be admissible in a court of lawhat evidence
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obviously includes up-to-date information aboutvaiéng attitudes in
Vietnam to persons of a particular social group wieoe at one time
regarded with hostility.

To assist the Board in its task of identifying @#iwng attitudes
in Vietnam, the Board has access to a variety bfiplied and unpublished
materials. These materials are collated by thaligénce Unit of the
Vietnamese Refugees Division and are availablegmbers of the Board.
But the fact that these materials are availablaembers of the Board does
not mean that each member of the Board has readdhd absorbed their
contents. Mr. Mitchell told me that the practisdar a copy of any new
document which comes into the hands of the Intfigge Unit to be sent to
the Chairman of the Board. That document is thenlated to members
of the Board. It is then returned to the Chairraad kept in the Board’s
library. Members of the Board may or may not hpketocopied the

document for their own retention.

| have already referred to the fact that a numibgears have
elapsed since the decisions challenged were taKehsurprisingly, the
members of the Board who considered the case®d families cannot
now recall what it was which caused them to conelilcit by 1992, 1993
and 1994 there had been a change of attitude guatth®f the Vietnamese
authorities toward members of the Nung minority vilaal served with the
U.S. Special Forces and who had concealed thatsesver the years. In
those circumstances, the question is whether thasanformation and
intelligence reports available to the Board whidmswapable of justifying

that conclusion.
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The material on which Mr. Mitchell relied fell intbree
categories:

() the Government of Vietham had given widely-paised
assurances that returnees would not be subjecisel$ecution;

(i) the UNHCR had not found any examples of reé@s having

been persecuted on their return to Vietnam;

(i) two documents available to the Board showedat imembers of
the Nung minority were not being ill-treated in neoal-day
Vietnam.

Mr. Mitchell accepted that the facts in categofigand (ii)
could not by themselves justify the Board’s condosabout the changed
attitude in Vietnam to members of the Nung minowtyo had served with
the U.S. Special Forces. If those facts were dexighe claim of every
asylum-seeker from Vietnam to refugee status whakee to be refused.
Moreover, the fact that no persecution of any rezarhas been
substantiated by the UNHCR is of limited assistamben it is appreciated
that the UNHCR has been able to monitor the treatmonly a limited
number of returnees. Members of the Nung minanig/a case in point.
The evidence is that 423 members of the Nung niynbad been
repatriated to Vietnam by February 1997. Of thahber, 262 had been
visited by the UNHCR'’s monitoring staff. The UNHG@¥Ws satisfied that
none of them had faced persecution on their retukfietnam. However,
of the 423 returned, only 17 were known to havereda to have served
with the U.S. Special Forces, and there is no wWagllbng whether those
17 were included in the 262 visited by the UNHCR@nitoring staff. In
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any event, | do not know when the 262 were visitgdhe UNHCR. For
all I know, the monitoring visits could have takgace after the Board’s
decisions in the present cases. Moreover, evitieyf had taken place
before the Board’s decisions in the present cdlsers is no evidence
before me that the information relating to the UNRi€monitoring of
members of the Nung minority, which was conveyed latter from the
UNHCR'’s Chief of Mission in Hong Kong to Hong KorsgRefugee Co-
ordinator dated 21st February 1997, was actualigrbe¢he Board 3 years

or more earlier when the Board was considering\jhygicants’ cases.

The two documents in category (iii) are (a) a réplated 22nd
September 1992 prepared by Mr. Michael Ho, a diploan the British
Embassy in Hanoi, and (b) a press release issudgdibywWatch on 17th
March 1993:

(a) Mr. Ho's report. Mr. Ho's report was basedwisits over the

preceding few weeks to members of the Nung mindxityg in Dong Nali
and Thuan Hai Provinces (some of whom were retgrfreen Hong Kong)
and a particular visit to 11 Nung families who hosn repatriated from
Hong Kong. Mr. Ho reported that he had been infxroy everyone he
had spoken to that “there was no prejudice ag#nesh by the Vietnamese
Government, let alone suffering from any form ofggeution”. His

conclusion was:

“Despite the fact that the ‘Nung’ in the former 8o¥ietnamese
Army were often given the most ruthless anti-comisiutasks,
neither UNHCR nor we who have been conducting eegahd
arduous monitoring visits in the past year can &ng evidence
or sign of persecution.”
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(b) The Asia Watch press release. The presssel@as issued

on the day that a delegation from Asia Watch hattkaled its first visit to
Vietnam. In addition to meeting officials, jourrsaé and lawyers, the
delegation had visited recent returnees from Hoagdkincluding members
of the Nung minority. The press release said:

“On the issue of Viethamese returned from Hong Kdkgla
Watch is satisfied that many of its fears havelesn realized.
Ethnic Nung returnees, for example, do not appeaatve
suffered persecution as a group on their return.”

It is important to note that these two documentsceon the
treatment of members of the Nung minority in geheifdey do not
specifically deal with those members of the Nungarmty who served with
the U.S. Special Forces and who subsequently ctattdaat service. |
note that the Asia Watch report shows that the éwdb in two of the 11
families seen by Mr. Ho had served in the militamye with the Security
Police and the other with “Special Forces, Soutttvamese Ranger Unit”.
| do not know whether that service was with the.l&fecial Forces, but
even if it was, the Board could not have known \wkethat previous
service had become known to the Viethamese autmritndeed, even if it
had, it may have been too soon for the Vietnamatw®aties to take any
action about it, because the families visited by My had only been
repatriated to Vietnam 6-7 weeks earlier.

Accordingly, the only two documents relied on by. Miitchell
provided a sufficient basis for the Board to codelthat members of the
Nung minority were no longer ill-treated becauséheair ethnicity. They

did not, however, amount to a sufficient basisrtalde the Board to
conclude that those members of the Nung minoritg Wwid served with the

U.S. Special Forces and who had subsequently clatctat service
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would not be ill-treated. To be fair, in none bétApplicants’ cases did the
Board expressly seek to rely, in justification tsfeconclusion about the
treatment in modern-day Vietnam of members of tbadgNminority who

had served with the U.S. Special Forces, on thediwamments relied upon
by Mr. Mitchell, or on the assurances given byVetnamese
Government, or on the fact that no case of a remihaving been
persecuted had been discovered. All that remaisspport the Board’s
conclusion, therefore, is an important passagkeratfirmation of Wilma

Croxen, the Chairman of the Board.

In that affirmation, she identified a particulactar which the
Board takes into account in cases involving asysae®kers who served
with the U.S. Special Forces. That was the ragmoent in recent times
between Vietnam and the U.S. That rapprochemestewaenced by “the
re-opening of diplomatic channels, the joint effad deal with members of
the U.S. forces who were Missing in Action and t&@pening of trade
links”. The rapprochement is said to be partidylatrong now that
ambassadors have been appointed and that thenatatiof Most Favoured
Nation trading status for Vietnam is regarded psssibility. Mrs. Croxen
says that the Board’s “general approach was tothatigiven the length of
time since 1975 and the rapprochement between dfetnd the U.S.A. it
was inconceivable that these men would be persgdoteheir service”.

Whilst the views of the Board must be scrutinisethware, its
views must be treated with respect. As has bednrsather cases, the
Board is very much a specialist tribunal. It speitsl whole time dealing
exclusively with asylum-seekers from Vietham. Y44p Vietnam are
made. Every new case which a member of the Baamdiders will add to
his knowledge of life in Vietnam (at any rate, tiwas before the departure
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of the particular asylum-seeker whose case thedBisagxamining). It may
be that it is going a little too far to say thaisitinconceivable” that those
who served with the U.S. Special Forces will berglated in the Vietnam
of today. But the Board did not have to be certhat ill-treatment would
not take place. It had to consider whether theas & real chance” that it
would. In my view, it was open to the Board toeinthat the significant
easing of tension between Vietnam and the U.Shemolitical and
diplomatic fronts, and the establishment of ecomdinks, had made the
ill-treatment of those who had served with the &fecial Forces and who
had concealed that service over the years ledy,liked that there was no
longer a real chance of any ill-treatment amountangersecution

occurring.

| should add that some weeks after | had resenginent, the
Applicants’ solicitors sought leave to file a fusthaffirmation. It exhibited
the transcript of a telephone conversation on 23ndl 1997 between a
journalist and the Vietnamese Vice-Consul in Horan§. In it, the Vice-
Consul appears to accept that returnees who hantatad their service
with the U.S. Army would have to undergo re-edwatand the
Vietnamese courts would have to decide whether shewyld be prosecuted
for that concealment (assuming that the concealam@ounted to lying to
the authorities). This evidence would only haverbadmissible if it
demonstrated that the Board’s conclusion that thesno longer a real

chance of any ill-treatment amounting to persecutiocurring was plainly

wrong: se€lran Van Tien v. The Director of Immigration (No. 1) (1996) 7
HKPLR 173. | do not think that the new evidencendastrates that.

Undergoing re-education does not necessarily anmoysgrsecution. It
can in some circumstances involve only a few dayditical lessons”. It

may be that being punished for concealing servite the U.S. Army is
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unfair: it would be adding insult to injury to pshi people for breaking the
law if they only broke the law to avoid the perdsmuthey feared. But the
possibility of unfair punishment does not underntime Board’s conclusion

to such an extent as to make it “plainly wrong”.

REBUTTAL BY THE APPLICANTS

Since the only facts on which the Board could hawecluded
that there had been a change of attitude to thbsesarved in the U.S.
Special Forces was the passage of time and theo&pmament in
Vietnamese-U.S. relations, the sting of the csticithat the facts on which
the Board relied were not put to them for possiblauttal has been
removed. In these circumstances, the only pointhvtihe Applicants can
take is that they were not told that the Board thasking of concluding
that the change of attitude which the Board inféfrem those facts meant
that they were unlikely to face ill-treatment oeittreturn. It is said that if
the Applicants had been told that, they could thawe drawn the Board’s
attention to examples of members of the Nung minevho had recently
been ill-treated because of the discovery of thair-time service with the

U.S. Special Forces.

But could they have done that? At the time thairtbases were
considered by the Board, did they know of suchg2as&nd were such
cases truly examples of recent ill-treatment assalt of a discovery of
their war-time service? The only case of significarelied on by the
Applicants is the case of Duong Cam Sang. If tharB had called for his
Immigration Department file, the Board would haeers that he was a
member of the Nung minority who had served withth8. Special Forces,

and that his service had not been discovered 1880. The Board would
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also have seen his claim that he was arrestedratallip beaten up when
his service was discovered, and that he only adoideher ill-treatment by
escaping.

Mr. Mitchell pointed out that what Duong Cam Sactually
claimed he was being accused of was associatitmg@time with former
members of the South Vietnamese Army (“the ARVNidldaving been at
that time an American spy. Accordingly, it is sthdt although the
discovery that he had served with the U.S. Spé&mates gave rise to that
suspicion, it was for his present activities thigtdlaimed ill-treatment
related, and not his past war-time service. Th&bo refined a distinction
for me to go along with. | prefer to reject thephpants’ reliance on
Duong Cam Sang'’s case on another ground altogether.

When Duong Cam Sang’s case eventually came bdferBdard,
the Board rejected as “totally implausible” theident which was said to
have given rise to the discovery of his war-time/ee. Indeed, the Board
found that the authorities had been well awareogarvice. The Board
concluded that he had made up the incident to dxaiss claim for refugee
status. Accordingly, for those of the Applicantsose claims were
considered by the Board after the Board had corstdeuong Cam Sang’s
case, Duong Cam Sang’s case could not have hdipeddt all. For the
other Applicants, assuming in their favour that Board erred in not
telling the Applicants of the changed attitude whicwas minded to find,
thereby not alerting the Applicants or their reprdatives to the need to
draw the Board’s attention to Duong Cam Sang’s,qasénjustice was in
fact done, and no relief would have been grantethéyourt on that
ground.
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THE INDIVIDUAL APPLICANTS

Against this background, | turn to the cases of@ipeincipal

Applicants individually.

Moc A Pao (Al)

Al was born in December 1950. He is a membereof\ing
minority. He served as a private in the U.S. Sgddéorces for 3 months in
1968 and for 6 months in 1969. Although he clainad he was “a combat
trooper for much of the time”, what he told the igmation officer at his
screening interview was that in 1968 he underwental military training,
and driving of “airborne vessels”. As for 1969,tb&l the immigration
officer that

“... he joined the Special Forces voluntarily aetpled to patrol
along the Cambodia-Vietnam border against traffiglof
weapons. He had taken part in a war for an holyr ddther
than that, his duty was patrolling along small rsveith totally 6
airborne vessels, each had 3 passengers capacity.”

After demobilisation in 1969 he lived an unremaikdife. He did not
disclose his service with the U.S. Special Forckemhe was required to
give an account of his personal history to the auwtiles following the fall
of Saigon in 1975. That was because he fearedhéhatould be punished.
However, in March 1990, he became concerned tkatdrvice was about
to be disclosed to the authorities by someone tmmvhe had refused to
lend money. That was why he fled Vietnam.

The Board was sceptical about Al’s claim that hek kept his
service with the U.S. Special Forces a secret trmauthorities for so
many years. Indeed, the Board rejected his claantie had “actively”
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suppressed his past. | take the Board to havetrbgahat that he had
never positively asserted that he had not servadtive U.S. Special
Forces. However, the Board gave him the benetth@fdoubt as to
whether his service had become known to the auté®rand the Board
proceeded on the assumption that the authoritiédban unaware of it.

There are two passages in the Board’s reasons \ahgch
criticised by Mr. John Scott Q.C. for the Applicant-irst, para. 11 reads:

“Having considered the Applicant’s circumstance¥ietnam
until 1990 the Board finds that there is no evidetiat he had
encountered persecution for a Convention reasdfietmam and
finds that he did not have a well founded fearafspcution for
such reasons at that time. In the Board’s viee Applicant’s
claim to refugee status relies upon events whigyedly
occurred from 1990 onwards.”

The criticism of the Board is that the Board did appreciate that what Al
feared was the possibility of persecution. The/eaeason why he had not
encountered persecution was because he had haddeat the facts which
would have given rise to it. | cannot go alonghatis criticism of the
Board. | do not think that para. 11 related toAdiilitary service at all.
The Board was simply saying that the treatmentha@lvhe had in fact
been subjected prior to 1990 (which had had nottordp with his military
service because that had been concealed) woulibretgiven him a well-
founded fear of being persecuted in the future.b&dair, Mr. Scott had no
quarrel with para. 11 if that was the correct wayead what the Board was

saying.

Secondly, in para. 14, the Board said:

“... on the available evidence the Applicant habk
employment from 1969 onwards and there is no stiggethat
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either the Applicant or his family suffered any atse treatment
by the authorities on account of the non disclasure

The criticism of the Board is that this is illogicdt was because his
military service was not known about that he watssubjected to ill-
treatment. | think that what the Board wanteddbagross in para. 14
could have been more happily expressed, but | havaoubt that what the
Board was saying was that since his military seriad not been made
known to the authorities, there was no questioAloand his family having
been ill-treated as a result of it.

| should add that Mr. Scott criticised another caninwhich the
Board made in para. 14 of its reasons:

“The Board also notes the ... record [of A1’s wéfgCreening
interview] which states that her husband was naiibf his
military service being discovered since they haddenormal life
for many years and in any event no documentaryflois
service remained in existence.”

That is said to be inconsistent with something elseh Al’s wife said at
the screening interview, namely that “she was dftlaat her husband
would be arrested for [his] ex-military service fture] U.S. Government”.
However, this argument goes to whether Al in faat$ persecution. It
does not undermine the Board’s conclusion that Adas of persecution
was not well-founded. That was the real basi©iefBoard’s decision to
reject Al’s claim to refugee status, as is appdrent para. 17 of the

reasons:

“The Board disagrees with the AVS claim that thephgant
faces a serious possibility of long term re-edwratr

imprisonment should he be returned to Vietnams dimost
twenty years since the fall of Saigon and the Balares not
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accept that a person who served as a privategderiad totalling
nine months only would face a risk of punishmenbanting to
persecution on account of his membership of aqa4ati social
group. Inreaching this conclusion, the Boardtalen into
account the so-called aggravating feature of faitardisclose
the information but finds that the Applicant’s leank and short
period of service outweigh any likelihood of theposition [of]
punishment which would be so excessive as to bsepatory.”

It is to be noted that the claimed change of atéttowards members of the
Nung minority who served in the U.S. Special For@med who
subsequently concealed that service apparentleg@lag part in the
Board’'s reasoning. The Board’s reasoning focusethee things: (a)
Al’s low rank and short service, (b) the lengthiwfe which had elapsed
(his service having ended about 25 years beforedss was being
considered by the Board), and (c) such punishmeheanight receive on
his return would not amount to persecution. Iféhiead been no material
on which the Board could have concluded that thaebeen a change of
attitude towards persons whose past service wehtls. Special Forces
had been concealed, it might have been argualiié¢httyv® was no material
on which the Board could have concluded that tlssg@ge of time made the
future ill-treatment of Al less likely. But fordlreasons | have given, that
IS not so. In the circumstances, | cannot sayttietonclusion which the
Board reached was not one which it was recently é¢pehe Board to
reach.

On Canh Phuong (A2)

A2 was born in 1934. He and his wife are both memslof the
Nung minority. They were employed as guards byut® Army. A2 told
the immigration officer at his screening intervidvat he had worked at a

base at Danang for 12 years from 1962-1974, andutiss had been to
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open and close the gate to the base and to cheackdtentials of those
visiting and leaving it. A2’s wife told the immigtion officer at her
screening interview that she had worked at a beBam@ang for 2 years
from 1967-1969, and her duties had been to sehaodetvisiting and
leaving the base. Within a few years of the falbaigon, A2 and his wife
had settled down to life as peasant farmers.

A2 and his wife never disclosed their service wité U.S.
Special Forces. The Board did not doubt that. MiBoard may have
guestioned was why they had concealed their servibe Board noted that
A2 and his wife had claimed in their letter of app® the Board that it was
because “colleagues of theirs were sent to labawnnps as a consequence
of this background”. The Board thought that thatwa new claim, but it is
possible that all that A2 and his wife were doingsvelaborating on what
A2 had told the immigration officer at his screapinterview, namely that
“he was afraid of being re-educated for a longquti

A2 and his wife fled their home in November 199the reason
which A2 gave at his screening interview for legvlfietnam related to the
fact that his son, who was then 20 years old, hstdgeen conscripted for
military service. He did not want his son to urggemilitary service which
he described as “dangerous and tough”, and a®hi#/as his only son he
was afraid that the family would be without a “sessor” if his son met
with an accident. However, in his letter of appeahe Board, A2 gave a
different reason for leaving Vietnam. He claimedtthis service with the
U.S. Special Forces, and that of his wife, had likscovered, and that he
had been threatened with “reform through education”
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The Board was sceptical about this new reasorhfflight from
Vietnam. Neither the discovery of their servicehithe U.S. Special
Forces nor the fact that it had prompted theihtiifjom Vietham had been
mentioned by A2, his wife or his son at their soreg interviews. But | do
not read the Board as having found as a fact theds untrue. What the
Board added was:

“Furthermore, given the nature of their employmeamd the fact
that such employment occurred over 15 years agd3tiard
cannot accept that the applicant and his wife welee severely
punished, if at all, if this new appeal allegatwas true.”

In order words, on the assumption that what A2 s&sng was true, such
fear as he and his wife had of being ill-treatedhair return to Vietnam

was unfounded.

Once again, the claimed change of attitude towaetdsons who
had served with the U.S. Special Forces and whashbgequently
concealed their service apparently played no patie Board’'s decision.
The Board’s reasons focused on three things: éh&ture of their work,
(b) the length of time which had elapsed, and chgpunishment as they
might receive on their return would not amount ¢éosgcution. For
precisely the same reason as | have given in oalab the decision of the
Board in the case of Al, | cannot say that the kemnen which the Board
reached in the light of those considerations waswamich it was not
reasonably open to the Board to reach.

Diep Hoai Sung (A3)

A3 was born in January 1950. He is a member oNilneg
minority. He joined the U.S. Special Forces infe@loy 1966, using his
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brother’s identity documents because he was ungieaathe time. He
served as a private for about 4 years. In Deced®&9, he became ill and
was hospitalised. On his discharge from hosgialklid not return to his
previous service. He was later arrested for angidnilitary service with
the ARVN, and was detained for 15 months. Ondlisase, he joined the
ARVN, and served as a private from January 1971 tvat fall of Saigon

in 1975.

He did not report his service with either the U5Becial Forces
or the ARVN to the new Vietnamese authorities Detember 1975, his
service with the ARVN was discovered. He was aetdj and underwent
re-education for about 4 years, eventually beihgased in September
1979. However, in December 1979, he was againraeta this time
because he was suspected of having served witd.heSpecial Forces
and having concealed it. He was interrogated avegriod of 4 months,
but during that time he never confessed to havangesl with the U.S.
Special Forces, and he was eventually releasegiih 2080. Thereatfter,
he was required to report to the Viethnamese autesrevery week.

Al4 fled Vietnam in 1990. He did not give his seewwith the
U.S. Special Forces as the reason for his flighthfi/ietham at his
screening interview. The reasons he gave wertattehat he had had no
household registration and that he had found Higaion to report every
week oppressive. His service with the U.S. Spdamates related to why
he did not want to return to Vietham. He feareat the punishment he
would receive for his illegal departure from Vietmavould be more severe
in the light of his previous service with the USpecial Forces.
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There is an important issue as to the basis upaechwhe Board
approached A3’s case. Mr. Scott contended thaBdaed may have
approached his case on the footing that A3 mapdjrbave been punished
for his service with the U.S. Special Forces, drad that may have
contributed to the Board'’s finding that he would he punished for it in
the future. | do not think that the Board fellarthat error. | think that the
Board appreciated that he was only suspected oh@paerved with the
U.S. Special Forces, but was released from detemntidpril 1980 without
further punishment (apart from the weekly repor}ibgcause that service
was not conclusively established. If the Board bawcluded otherwise, it

would surely have said so.

It was against that background that the Board'skmmon in

A3’s case was as follows:

“Whilst the Board believes that his detention fe¥ year period
may have been persecutory in 1975 and 1979, ghen t
fundamental changes that have taken place in \fietna
throughout the 1980s, the Board believes the agqtlidoes not
have a well-founded fear of future persecutionsupport of this
conclusion, the Board notes that there has begmndicant
amelioration of the authorities’ treatment of p&saith
backgrounds similar to the applicant particulahigge residing
in Ho Chi Minh City.”

Fundamental changes in an asylum-seeker’s couhtmgin can
remove the basis of any fear of persecution. &hacognised in one of
the cessation clauses in the Convention (Art. D&BY in para. 135 of the
Handbook. The Board’s finding that Vietnam underie period of
fundamental change in the 1980s is not challengjsde no reason why it
was not open to the Board to conclude that the winthange which was
blowing through Vietnam in the 1980s continued ithite 1990s. That is
where the Board’s “general approach” as descrilyeldis. Croxen to the
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cases of persons who served with the U.S. SpearakE is so important.
It was the passage of time and the rapprocheme¥ieinamese-U.S.
relations which entitled the Board to conclude thate had been “a
significant amelioration” in the treatment of thagleo had served with the
U.S. Special Forces. When the Board’s decisi@@&n in that light, the
Board’s conclusion was one which it was reasonapgn to the Board to
reach.

Chenh Nhi Cong (A4)

A4 was born in May 1950. His real name is Vong Gamg.
Although he claims in his supporting affirmationlde a member of the
Nung minority, | have not been able to find anyerefhce to that in any of
the papers before the Board. There is no referenbis ethnicity (other
than that he is ethnic Chinese) in either the notélse screening interview
or in his letter of appeal to the Board. Nor isrthany reference to it in the

decisions of the immigration officer or the Board.

Be that as it may, A4 served with the U.S. Spdemates from
1967 until his discharge in 1972. He had beem&antryman. After his
discharge, he concealed that service, and hetelataely normal life.
However, in February 1976 a friend asked him to jmoyisions for a
group of guerrillas. A4 did not wish to get invety, but agreed to do so
when his friend threatened to prevent him fromieating his land. He
continued to do so until July 1976 when he heaadl tirs friend had been
arrested. He was scared that the assistance hgpveadto the guerrillas
would be revealed. He went on the run, and assuhsedew identity by
which he is now known. However, in September 18& Wwas arrested, and

guestioned about guerrilla activities. He wasasésl 2 months later. In
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January 1978, he and his family tried to flee Vaginbecause they did not
have Ho Khau for where they were living. They wanested, and A4 was
detained for a year. Following his release, heralga an unremarkable
life until March 1990 when he had a dispute wilbb@al cadre. Itis
unnecessary to relate what that dispute was abatufearful that reprisals
were going to be taken against him and his familgannection with this
dispute, A4 fled Vietnam.

Not surprisingly, the Board concentrated in itssaes on the
events in A4’s life which had given rise to his Iplems: the assistance he
gave to the guerrillas, the interrogation to whiehwas subjected because
of the suspicion that he had assisted them, andispsite in 1990 with the
cadre which precipitated his flight from Vietnamhe Board found that his
treatment in Vietnam had not amounted to persecutithere is no

challenge to that finding.

A4’s service with the U.S. Special Forces did mattéire much in
the Board’s reasons. That was because the maus fifdhe Board’s
attention was on the reasons why he left Vietn&ut the ultimate
guestion which the Board had to determine was venedd had a well-
founded fear of persecution in the future. Pathisfcase was that he
would be persecuted on his return to Vietnam bexatibis service with
the U.S. Special Forces, and because he had ceddéak service. On that
Issue, the Board simply said:

“... there is no indication that he would have bgmrsecuted]
even if his service in the U.S. army was found any there is
no evidence that he will be persecuted should tuerréo
Vietnam.”
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The Board did not identify the basis on which ibcluded that
A4 would not have been persecuted if his servich thie U.S. Special
Forces had been disclosed. Since the Board waslddahat he was a
member of the Nung minority, the Board would haeerpbentitled to
conclude that the materials which might have beévant to the cases of
the other Applicants did not apply to him. In awent, the Board’s
decision in his case was in August 1992, just dfterAsia Watch report in
July 1992 (and the Board is unlikely to have sedorithat reason) and
well before the petition of March 1993. | have betn told whether there
were materials available to the Board in AugustZl@@ich detailed the
treatment in Vietnam in the 1970s and 1980s ofietGhinese who were
not members of the Nung minority once their presisarvice with the U.S.
Special Forces had been revealed.

However, one can leave aside the question whethevduld
have been persecuted before he had left Vietnaims ivar-time service had
been discovered. The question which the Boarchately had to decide,
as | have said, was whether in August 1992 A4 hadlkfounded fear of
persecution in the future. Mr. Scott argued thagaying that there was “no
evidence” that he would be persecuted on his rdtukfietnam, the Board
reversed the burden of proof, and failed to givetiAelbenefit of doubt
required by the Handbook. | cannot accept thatraemt. | think that what
the Board was saying was that such informatiomaetwas suggested that
A4 would not be persecuted on his return. The @akat not identify what
that information was, but again that is where toafd’s “general
approach” as described by Mrs. Croxen to the caspsrsons who served
with the U.S. Special Forces is so important. ppassage of time and the
improvement in Vietnamese-U.S. relations entitleel Board to reach the

conclusion which it did.
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Chieng A Ung (A5)

A5 was born in 1927. Although he claims in hispuping
affirmation to be a member of the Nung minorithalve not been able to
find any reference to that in any of the papersitaethe Board. Like A4,
there is no reference to his ethnicity (other ttieat he is ethnic Chinese) in
either the notes of the screening interview omrmA¥ S submission to the
Board. Nor is there any reference to it in theiglens of the immigration

officer or the Board.

In 1955, A5 joined the ARVN. He attained a firékss
sergeant’s rank by the time he was discharged .19 November 1969,
he began to work for a U.S. agency, the PacifiaaBecurity Co-ordination
Division MACCORD (“the PSCDM?”), as a security guarbde was
subsequently promoted to the post of assistantgispe. A5 said at his
screening interview that the PSCDM was a civiligeracy which worked
closely with the South Vietnamese Government aedtilice force, and
was involved in intelligence work. That was expeth@n in an AVS

submission to the Board as follows:

“PSCDM is a branch of [the division]... which wasponsible
for the pacification program. It concerned itsaHinly in
intelligence, propaganda and counter espionagee.. T
pacification program was a joint military and ciait operation
that sought to neutralize the effectiveness aridente of the
Communists in... South Vietnam, particularly in theal areas.
The civilian branches of the pacification programat only
determined policy but often directed operationgomilitary
counterpart. Pacification agencies and those dinkehem
employed methods such as assassinations, arrestsiaging
about defection of the Viet Cong.”

A5 remained with the PSCDM until 1975 when he tilee

advancing North Vietnamese forces. He and hislfeseittled in another
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part of Vietham. He discovered that attempts vibeiag made to obtain
information about his background, but he managembhxeal both his
service with the ARVN and his employment with tHeGDM. He then
lived an unremarkable life until 1990. What pretaped his flight from
Vietnam was his association in 1990 with a mon&r d&variety of reasons,
A5 eventually began to suspect that the monk was maonk at all, that
the monk may have been engaged in resistancetagj\and that he, A5,
may have been regarded by the authorities as lnplgcated in these
resistance activities because of his associatitim tve monk. He feared
that as a result his own background would be ingatgd further and his
war-time activities would be revealed. These heereasons which

persuaded A5 to flee from Vietnam.

As | read the Board’s decision, the process ofaeiag by which
it reached the conclusion that A5 did not have B-fwaended fear of

persecution was as follows:

() The Board was unable to accept that the Vietsarauthorities
would have been able to discover, from an indepeinsi@urce,
A5’s service with the ARVN and his employment bg th
PSCDM.

(i) If A5 was returned to Vietnam, it was “highiynlikely”, given
the passage of time, that he would be interrogatedch a way

as to make him confess to his war-time serviceamployment.

(i) Even if the Vietnamese authorities discovehasl war-time
service and employment, he would not be perseagedresult
of it. What the Board said was



- 31 -

“... country of origin information indicates thauere has
been a significant amelioration throughout the &gghof
the authorities’ treatment of persons with similar
backgrounds and ethnicity to the Applicant. This
phenomena has continued in the nineties. The adven
the nineties has witnessed the lifting of the Arcenitrade
embargo and dialogue between both nations indith#ts
they are progressing towards full diplomatic rectgn.
Any stigma that the Applicant’s employment with H5C
may have attracted in the early eighties has dsheud
with time.”

All three steps in the Board’s process of reasoanggchallenged by
Mr. Scott, but | only need to deal with step (ibgcause if step (iii) cannot
be successfully challenged, the Board’s decisiostrstand.

It is plain from the extract of the Board’s reasarsch | have
guoted that the Board accepted that “persons withas backgrounds and
ethnicity” to A5 had been subjected to a measuié-tvtEatment. The
Board must have found that to say that there had ke significant
amelioration” in their treatment. It is true thiaé Board said that that
amelioration in their treatment continued throudghthe 1980s. | have not

been referred to any “country of origin informatiavhich indicates that in
the 1980s there was a relaxation in the treatmfetitose who had served
with the U.S. Special Forces. But the crucial pa@rwhether there had
been a change of attitude in the 1990s to thosehadaserved with the

U.S. Special Forces. On that question, it is notéwy that in this case the
Board expressly referred to the improvement in Maetese-U.S. relations
in the 1990s. In the case of A5, therefore, tharBs ultimate conclusion
was entirely consistent with the “general approaeférred to by Mrs.
Croxen. Accordingly, that ultimate conclusion veae® which the Board

was entitled to reach.
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Tran Di Thuong (A6)

| have already mentioned that A6 was not a membéreoNung
minority, and did not serve on the military sidetloé war effort. Indeed,
his circumstances are so different from the othgpli&ants that | propose

to consider his case independently of them.

A6 was born in November 1947. He was drafted ineobARVN
in 1967. After initial training, he was attachedhe ARVN’s Psychology
Branch. The function of the Branch was to dissetapropaganda in
order to damage the morale of the Viet Cong. Thereorked as an
interpreter, and part of his duties included intetipg for military
consultants from Taiwan who were advising the ARMN.1970, he was
selected to work for the Freedom Broadcasting &tatihich was run by
the U.S. Intelligence Office and the Vietnameseaithy Service. He
worked there as an announcer and scriptwriteringrigcripts which were
critical of the Viet Cong. He continued working the broadcasting
station until 1975. In addition, A6 had, in 19¢zined the Taiwanese
National Party. As a member of the Party, he ifiedtmembers of the

Viet Cong and reported on their activities.

After the fall of Saigon in 1975, A6 did not disshis work for
the broadcasting station or his membership of tievdnese National
Party. Moreover, he played down his role in theVARs Psychology
Branch. In consequence, the re-education to wieclvas subjected was
limited to just 3 days “political lessons”. Howe&ybe remained under the
surveillance of a public security officer, Ut Donghat was because he was
ethnic Chinese and had disclosed that part ofitigeslincluded

interpreting for military consultants from Taiwarha/were advising the
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ARVN. He was visited by Ut Dong twice a month, amals required to
report to Ut Dong what he had been doing.

In the years between 1975 and 1991, A6 led an wamiaable
life, though he secretly retained his links witle ffaiwanese National
Party. The only active role he played for the yPads to report matters of
interest to the Party. He did so on 4 occasidres|ast occasion being in
1979. They related to the arrest of some of hileagues in 1975, the
change of currency in 1975, the anti-Chinese cagmpai 1978 and the
Cambodian attack in 1979.

The event which precipitated his flight from Vietnavas his
attendance at the funeral in September 1991 ofracfiogeneral in the
ARVN, who had undergone re-education from 19753881 Ut Dong had
seen him there. A6 was subsequently told that &ftg"had spoken to the
general’'s nephew, who had told Ut Dong that A6 gatto know the
general when A6 had worked in the ARVN’s Psychol8ggnch. A6
feared that his connection with someone who had baeh an important
member of the ARVN military machine that he had tmdndergo re-
education for 13 years would result in the wholéisfwar-time service and
his membership of the Taiwanese National Partydodiscovered. He
believed that he would have to undergo long ten@dhecation. He decided
to flee Vietnam.

Subject to one possible exception, this was thewatoof events
which, broadly speaking, A6 consistently gave - thbeto the immigration
officer at his screening interview, to the Boardhe form of an AVS
submission, and when interviewed by the Board. &te=ption relates to
his claim that the last time he reported on matbératerest to the
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Taiwanese National Party was in 1979. That wag Wwaaaid at the end of
his interview by the Board. The Board took thewt@at he had
contradicted himself at the beginning of the inimmw | do not agree. The
relevant part of the transcript reads:

“Q. Did you also report on individuals?

A. If the Communists arrested the comrades oN#konalist
Party,we reported that back to Taiwan.

Right up to 1991 before you left Vietham?

Yes, until 1991 when | left Vietnam.” (My emsig)

The Board thought that A6 was claiming that he ¢@atinued to make
reports right up to 1991, though the word he hdadadly used was “we”,
l.e. not necessarily him, but other people who hkéd,him, secretly
retained their links with the Taiwanese Nationattyra

There were three other features of A6’s versioawants which
the Board expressed scepticism about:

() The Board noted that the 4 topics which A6 atiedi making
reports about were matters of common knowledges Bdard
therefore regarded “the claimed necessity of seepirting to
be highly implausible”. | do not think that thailbws. The
topic may not have been secret, but A6 would Istéille wanted
to conceal the fact that he was making reporteeéolaiwanese
National Party.

(i) The Board regarded it as “plainly ludicrousiat none of the
letters which he claimed he had sent to the TaisaiNational
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Party had been censored. However, that would hega far
from ludicrous if he had only sent letters on 4asions. That is
what | have assumed the Board found: since thedBfoand that
A6 had “fabricated the material aspects of hisnelan order to
create a claim to refugee status on political gdstnl assume
that the Board rejected as an exaggeration wihadigved his
initial claim to have been that he had continueth&ie reports
up to 1991. In any event, the Board’s conclusawktno account
of A6’s evidence to the Board that the letters waddressed to
an individual and used a code to make it appedrtis

information being given was innocuous.

(i) The Board asked A6 why he went to the gerisraineral when
he was being “constantly closely monitored by UnBb The
Board rejected A6’s answer (“It did not occur to that | would
be followed because a lot of other people would atsend the
funeral”) “for reasons which are self-evident”. rkoy part, | do
not regard it as self-evident that A6 was lyinge \as not being
“followed” by Ut Dong. His evidence was that Ut mpvisited
him twice a month. In any event, there is no reasby the
Board should not have accepted the other part f &tswer

which was:

“[The general] died in his nephew’s house. He had
other relative. His nephew came to ask me to tassike
arrangement of the funeral. | couldn’t turn thatvth since
he had been my boss and we were party comradet | |
could not refuse to help.”

All'in all, I am left with the uneasy feeling thidte Board was

looking for reasons to reject A6’s version of exenBut even if that
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anxiety on my part is unwarranted, and the Boarsl evditled to regard part
of A6’s story with scepticism, it looks as if th@&d decided that simply
because A6 had been less than truthful on collataes, he must have
“fabricated the material aspects of his claim”.aftdoes not necessarily
follow. It sometimes happens that a person is shimhave been so
obviously untruthful that none of his evidence barrelied upon.
However, for the reasons | have given, | do naikhhat it was open to the
Board to conclude that this was such a case. dt¢teof the matter is that
the parts of A6’s evidence which the Board was scajpabout did not
relate to his time in the ARVN’s Psychology Branohhis time as an
announcer and scriptwriter with the broadcastiagj@t, or the fact that he

was under the scrutiny of a public security officer

What the Board should therefore have done wastermee
whether his concern that his connections with tR&/A general, and the
possible discovery of the full extent of his wanél service and his links
with the Taiwanese National Party, gave him a vialihded fear of
persecution. Because the Board rejected the rabéspects of his claim
by a process of reasoning which does not stand sprttiny, the Board
did not address this central question. To thatrExtherefore, the Board’s

decision was flawed.

Mr. Mitchell argued that even if any of the decrsoof the Board
were flawed, it would not be appropriate for anjefeo be granted. If the
Board had to re-consider any of the Applicantsesas would inevitably
come to the conclusion that there was no chancéewdaof any of the

principal Applicants establishing that they haweall-founded fear of
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persecution in the modern Vietnam of 1997. That mell be the
conclusion to which the Board might come in thescafsA6, but | cannot
say that the Board will inevitably do so. Accomli this is a case in
which A6 is entitled to have his case re-considéngethe Board.

The orders which | make, therefore, are that theran order of
certiorari quashing the decision of the Board in the cag&6ofand an
order ofmandamus directing the Board to re-consider his claim tugee
status. The applications of all the other Applisdior judicial review must
be dismissed. At present, | see no reason why sbstuld not follow the
event. In the circumstances, the ondisr which | propose to make is that
the Applicants should pay to the Respondents fixns of the
Respondents’ costs to be taxed if not agreed,ibaé $he Applicants are
legally aided, that order will not be enforced \eith the leave of the court.

Finally, | know that the Director of Immigration shies to
repatriate to Vietham as soon as possible theipahépplicants whose
applications have been dismissed together witlr thmiilies. | am not
prepared to grant the equivalent of a stay of ex@cypending a possible
appeal from this judgment. However, the Applicastdicitors should
have a few days to consider applying to a Justiédgpeal for the grant of
the equivalent of a stay of execution on the faptimat grounds of appeal
exist and to make such an application if it is tjiaiLto be appropriate. To
preserve the Applicants’ position in the meantithe, Director of
Immigration should not be permitted to remove thppkcants and their
families from Hong Kong until noon on Saturday 2&thy. Accordingly,
unless the Director of Immigration is prepared noertake that she will not
remove the Applicants and their families until theérere will be an

injunction restraining her from doing so.
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(Brian Keith)
Judge of the High Court

Mr. John Scott Q.C. and Mr. Philip Dykes Q.C., rasted by Messrs. Pam
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