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Mortimer V-P;

The applicant is an asylum seeker froetvam. He arrived in Hong Kong on 18
April 1991. He is 28 and is single. He was refusefdgee status by the Director of
Immigration and he asked for his case to be reuidmwethe Refugee Status Review
Board. On 29 July 1994 the Board heard his reviesva@nfirmed the decision of the
Director of Immigration. On 18 August 1994 he watifired that the RSRB had
confirmed the Director of Immigration's decisiomtine was not a refugee. Consequently,
he applied for judicial review for the Board's detaation. After leave had been granted,
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the matter came before Keith J on 3 July 1997 gnddgment of the same day, he
granted the application, quashed the Board's aecend ordered it to reconsider the
applicant's claim.

The applicant's case

The applicant's case was based upomdharient meted out to his father who had
served in the ARVN and was captured after the defiehe Southern Forces in 1975.

In his judgment the judge summarisedaibstion and |, for my part, gratefully
adopt his summary. He said:

"The Applicant's case before the Board was basdtetreatment of his
father and its effect on the treatment of him.' tdiber had served in the
ARVN. Following the defeat of the South Viethamésees in 1975, he
was captured. After 18 months' imprisonment 'feedecation’, he
managed to escape and joined 'an anti-governmganisation for
restoring the old regime'. He was arrested withievamonths 'for
carrying out some kind of anti-government actiatién the next few
years, he had a number of spells in prison 'fagdeeation’ in connection
with these activities. When he was released frasoprin 1983, he was
subjected to a number of restrictions, but aparnfthat the led an
unremarkable life. However, 'he also assisted trgovernment
activities'. In November 1989, a close friend imi@d him that the
organisation had been uncovered. He was fearfdlifosafety, and fled
from Vietnam with his second wife (the Applicargtep-mother). He
came to Hong Kong where he was granted refugeesstde now lives in
the US.".

The judge then went on to summarise the applicposgion in these words:

"The Applicant was also subjected to a number sifrictions, including
restrictions on his education and employment, pattafrom that he lived
an unremarkable life until the series of eventscited to his flight from
Vietnam. The Board correctly summarised what thelispnt had said
when he had been interviewed by the immigratioiceffas follows:

'In December 1989 when working in the street he avessted because
some antigovernment documents belonging sdfdther had been found
their house. His father had by this time departethfVietham. His
brother... and sister ... were also arrested. &ahely home was sealed of
and he was detained in a district prison pendingdpés enquiries. He was
released in January 1990 with temporary releaserdents which, he
claimed to the Immigration Officer he had lost be tvay to Hong Kong.
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In January 1990 he applied to reclainféilser's house and was
advised personally by the district and provincialige and an officer of
the land office that the house had been propewdyimatrievably
confiscated. The piece of farmland also belongmhi$ father was also
acquired by the authorities. This plot of ground, &cre in area, had been
bought by his father for his mentally disordereddten. He was then
taken by the district police for enquiries into father's anti-government
activities and disappearance and in June 1990 takahabour camp
where he was required to grow crops. He remainet tintil escaping
during the Lunar New Year celebrations in Febru91.™

The Board disbelieved the applicant and found fivat no incriminating document had
been found at the family home; and second, thafatmdy home had not been
confiscated. The basis upon which, the applicant & had been arrested in December
1989 and held until January 1990 was not believed.

In June 1990 he alleged he was takehetdetbour camp where he stayed until
February 1991 when he escaped and came to Hong Befgre the Board he was asked
why he was sent to the labour camp - a centralemmttthis enquiry - he simply
answered that his family home had been confisdateduse his father had used it for
anti-government activities.

The division below

In his finding, the judge held that thealed had made no decision on some of the
issues of fact. In particular:

(1) Was the applicant arrested in December 19897
(2) Was he arrested in June 19907 and
(3) Was he detained in the labour camp from June 188DRebruary 19917

The judge summarised his decision at p. 9B ofudg/nent in these terms:

"... that is what the Board expressly said in paraof its reasons:

"The incident with the documents and the claimetsequential
compulsory acquisition of the family property nehaving happened,
[none] of the there Applicants had a well-foundedrfof persecution at
the time that they left Vietnam.'
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That does not follow. The Board still had to deaneether the Applicant
hadestablished his claim to refugee status on thesldghose parts of h
story which the Board must be assumed to have samtephe fact that tr
Board did not do that meant that its decision vieasdd to that extent.”

The appeal

The Director of Immigration appeals agathe judge's decision with
commendably short grounds. The nub of which is this

"The judge erred in concluding that the TribunfaFacts should consider
matters that flowed from rejected facts. The mattegre intimately and
closely connected. The rejection by the Board efdtrest of the applica
on account of his father's activities and thatabefiscation of property
meant that there was neither a starting point gicid basis for an
examination of his alleged imprisonment in JuneQl&8sing from his
father's former activities or further consequergiants."

It was obviously an important issue wieetthe applicant had been detained in a
forced labour camp from June 1990 until he escapé&eabruary 1991 and whether that
could be the basis of well-founded fear of perdeauor a convention reason.

The appellant's submissions

Mr Marshall SC - Mr Francis Kwan with hinsubmits on this:

(1) that the judge was wrong when he found that thedbad made no
decision on the point; and

(2) in any event this did not matter because the Bogetted the applicant's
evidence that the family home had been confiscatedtherefore could
reach no conclusion upon the reasons for his deterih those
circumstances the detention could not be relevattt@basis for a well-
founded fear of persecution for a convention reason

For my part | agree with the judge tletre was no specific finding by the Board
whether the applicant did forced labour betweere i890 and February 1991.

The issue
The issue for our consideration is simghether in the light of the Board's
rejection of the applicant's evidence on the documand the confiscation of the house

was such a finding necessary or relevant and weagitige right in his decision.

The applicant's submissions
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Miss Gladys Li SC, who appears with MuPdarris for the applicant, submits
simply that the forced labour from June 1990 torkaty 1991 was a central issue in the
application for refugee status. Simple fairnessiireg the Board to deal specifically with
this point in its reasons. This, she says, is beedue Board makes specific findings
about the documents and the confiscation whicltar@inly no less important issues.
The general finding in para. 31 of the Board's sleai does not cure the admission. It
reads:

"Having considered all the matters advanced byAgh@icants and the
prescribed persons on his behalf, the Board doeaawept the credibility
of the Applicants' claim for refugee status."

Conclusion

| accept Miss Li's submission on thihihk the judge was right when he said that
if the Board disbelieve the applicant on his arre®2ecember 1991 and more
particularly upon his detention in the labour camepween June 1990 and February 1991,
the Board must be expected to say so. The necégsitgke this finding depends upon
the particular circumstances of this case and,yirview, should not be erected into any
kind of principle of law or even of practice. Fueththe issues facing the Board are
always complex. | would not be prepared to sayhagudge did, that silence on the part
of the Board on a specific issue of fact in theassons means that it can be assumed that
the Board accepted the applicant's evidence or tmagters.

With those minor reservations, for mytphathink the judge's decision was right. |
would uphold it and dismiss the appeal.

Godfrey JA:
| agree.

The judge stated, correctly, that theyqarts of the applicant's story which the
Board expressly said it disbelieved related todbeuments and the confiscation of the
home. The judge went on to say:

"l must therefore assume that the Bodidinot reject the Applicant's stc
about the imprisonment of his father for re-edwratabout the
Applicant's own imprisonment and subsequent detenti a labour camp
as a result of his father's anti-government aaéisjtand about his own
escape and flight from Vietnam."

| do not share of the view that such ssuanption must be made.

It is the duty of the Board in all theseses to find the facts; and of course the
applicant is entitled to a statement of the Bodidings. Generally speaking, | do not
think it can properly be assumed, in relation ty araterial fact, that the Board has either
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accepted or rejected the applicant's evidence th@inmatter when the Board has failed
to state what its finding is. If it expressly reagpart of the applicant's evidencemiy
follow that it rejects the rest of the applicamtgdence; but only if the applicant's
evidence must either be accepted or rejected dwobewf there are discrete matters in
the applicant's evidence which require to be carsidl separately, it cannot be assumed
that a finding adverse to the applicant on one @fanis story must be treated as a finding
adverse to the applicant on the remainder of iy st

In the present case, | do not think it peoperly be assumed that the Board
rejected the applicant's story about the imprisaortro€his father for re-education; about
the applicant's own imprisonment and subsequeentenh in a labour camp as a result
of his father's anti-government activities; andwttius own escape and flight from
Vietnam. These are important matters, and the Boaschot made any express findings
of fact in relation to them. They are not mattetsmately bound up with the matters
relating to the documents and the confiscatiomeffamily home, upon which matters
the applicant was disbelieved. They are, in my iopindiscrete matters on which the
applicant was entitled to discrete findings of fact

For these reasons, | too would dismissappeal.
Rogers J:
| also agree that this Appeal should isentssed.

One important ground which the Applicpat forward for having a well founded
fear of persecution for a convention reason steminosd having been detained in a
labour camp called the "18 family” from June 199@iILChinese New Year 1991 when
he escaped and managed to come to Hong Kong. Whesahinterviewed by the
Immigration Officer he had said that this had bdea to his father's anti-government
activities and subsequent disappearance. On teeofdbe papers there does not seem to
be any doubt about the fact that the father hadpestfrom Vietnam in November 1989
and had been able to satisfy the authorities thatds entitled to refugee status and was
allowed to go to the United States.

The Applicant had also told the ImmigoatiOfficer that he had been arrested in
December 1989 and questioned in respect of docsniemd in his father's house and
that the house and land had been confiscated.eVidence had been disbelieved by the
Board. But that was only one of the grounds upoitivit seems to me the Applicant
was seeking to satisfy the Board that he had afaetided fear of persecution.

The far more important ground seems tdarteave been that there had been what
amounted to little more than incarceration andréasons therefor.

Each case must turn on its own facts.|Banhnot see that the disbelief of the
Applicant in respect of the confiscation of thentats house and land dictates the
conclusion that the Board came to a determinaticat teast expressed it, which covers



-7-

the Applicant's case in respect of incarceratideafy there were a number of matters
upon which the Board did accept the Applicant'slence, or at the very least proceeded
on the basis that those facts were correct. The fatating to the house and the
documents seem to me to be quite separate andatlisbm the facts relating to the
imprisonment after June 1990. They do not seene toaot and parcel of the same thing.

Whereas | agree that | would not go s@fathe Judge below when he also said
that the Board must be assumed to have acceptéptilieant's evidence as to his
imprisonment, it is, in the circumstances of thase;, sufficient to say, as the Judge said
at page 7 of the Judgment, "...the Board did rjettéhe Applicant's story about the
imprisonment and subsequent detention in a labawmpcs a result of his father's anti-
government activities, and about his own escapdlgind from Vietham."

In the circumstances of this case, itreet me that there was not a determination
of the crucial part of the Applicant's case andlhege below made the right Order.

Mortimer V-P:

Costs will follow the event. The applit@to have his costs of the appeal.
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