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HCAL 68/2005

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE
CONSTITUTIONAL AND ADMINISTRATIVE LAW LIST
NO. 68 OF 2005

BETWEEN

SUKHMANDER SINGH Applicant
and

PERMANENT SECRETARY FOR SECURITY'Respondent
DIRECTOR OF IMMIGRATION 29 Respondent

Before: Hon Reyes J in Court
Date of Hearing: 14 September 2005
Date of Judgment: 14 September 2005

JUDGMENT

|. Introduction

1. Mr. Singh seeks judicial review of decisions made the
Permanent Secretary for Security (PSS) on 14 Jgrarat 27 June 2005.
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By the former, the PSS decided that Mr. Singh sthdnd deported from
Hong Kong and barred from returning here. By thdel, the PSS

confirmed his former decision.

2. The issue is whether, given the circumstances of¥igh’s
case, the PSS’s 2 decisions were unreasonable isetise that they were
beyond the range of responses open to a reasatebhon-maker.

I1. Background

3. Mr. Singh was born in Takhanwadh Village, Moga bast
Punjab, India on 5 April 1971. He left school @8Y. He studied to be an
auto mechanic for 3 years and worked as such fgrars, before coming

to Hong Kong to live with his wife.

4. Ms. Swaranjit Kaur (Mr. Singh’s wife) was born initvan

Village, Moga District, Punjab, India. In Novemb&892 she acquired
Hong Kong residence as the dependent of her thelmaima. Ms. Kaur was
allowed to stay in Hong Kong unconditionally fronandiary 1996.

Ms. Kaur became a Hong Kong permanent residerannakry 2000.

5. On 2 January 1997 Ms. Kaur's marriage to her former
husband was dissolved. On 27 January 1997 Mr.hSangl Ms. Kaur
were married in India. Mr. Singh entered Hong Kaagy a visitor in
February 1997.

6. In June 1997 Mr. Singh’s immigration status changédde

was allowed to reside here as Ms. Kaur’s dependeatmission to remain
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was subject only to a limit of stay. That pernosswas last extended to
11 June 2001.

7. In Hong Kong, Mr. Singh held a day job as a cortdion
worker (earning about $10,000 per month). In theneng he worked as a
waiter and delivery man for a fast food shop uAtigust 1998, when he

changed to being a night watchman.

8. On 18 February 1998 Mr. Singh was arrested andgekar
with rape. The victim (aged 21) was his distariatree. Mr. Singh
committed the offence while the victim’s husband &on were away in

India.

9. On 26 August 1998 Mr. Singh pleaded not guiltylte tharge
of rape. He alleged that sex was consensual.

10. Mr. Singh says that at around the time when higa plas
taken he received threatening phone calls from Mrar Singh (the

victim’s husband), warning him to plead guilty dsesbe killed.

11. On 27 August 1998, while on bail pending trial fape,
Mr. Singh was attacked by 4 men wielding choppingyé&s. He suffered
multiple chop wounds over his neck, back and uplpab regions.
Permanent weakness of both of Mr. Singh’s uppetbdins a likely
consequence of the incident. It is unlikely that. ingh can resume

employment as an auto mechanic, construction warké&arm hand.
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12. Two of Mr. Singh’s 4 assailants were arrested. otieer 2
(including Mr. Avtar Singh) remain at large. Theise evidence that
Mr. Avtar Singh fled from Hong Kong to Japan to @mvarrest. Having
been deported from Japan, Mr. Avtar Singh now liwés the victim in

Minian Village.

13. Of the 2 arrested attackers, one was convicted te@afs’
imprisonment for wounding with intent, while thehet was acquitted.

Mr. Singh gave evidence at the attackers’ trial.

14. Mr. Singh says that, other than Mr. Avtar Singhpf2his

attackers now live within 5 km of Minian village.

15. On 1 June 1999 Mr. Singh was convicted at the dradtoal
before Deputy Judge L. Tong.

16. After a review by the Court of Appeal, Mr. Singh sva
sentenced to 8% years’ imprisonment. In so degjdime Court of Appeal
noted that there were 3 aggravating features.t, s Singh must have
planned the crime since he entered the victim’'snes using keys which
he had no right to possess. Second, Mr. Singhbheached the trust of a
relative. Third, Mr. Singh had threatened theimotvith death during and

immediately after the rape.

17. On 16 February 1999 Mr. Singh’s daughter was borHong
Kong. She has been raised and educated here.isShddong Kong

permanent resident. She speaks fluent EnglistiCamtbnese.
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18. On 10 January 2005 Mr. Singh was released fromoipris
Upon release he was initially detained at Victonemigration Centre and

Is now at the Castle Peak Immigration Centre.

19. Mr. Singh’s parents are both deceased. Mr. Singd &
brother in Japan, a brother in India (with whom Bingh has lost contact)

and a sister in Canada.

20. Ms. Kaur is gainfully employed and self-sufficient.

21. Ms. Kaur has a brother in India. Ms. Kaur’s sistass granted
unconditional stay in Hong Kong in 2003. Ms. Kaurhother came to
Hong Kong in 2000 and has been permitted to rerare until 12 April

2005. Otherwise, Ms. Kaur’s father and her sildiagd their families live
in Hong Kong, where they are all permanent resglent

22. Mr. Singh says that, if deported back to India,ihguittle job

prospect and owning no property there, he will haveoption but to live
in his mother-in-law’s home in Minian Village. Htgll thus be very close
to his attackers (including Mr. Avtar Singh). Mingh believes that his

life would then be under serious and constant trem revenge attacks.

23. A memo dated 7 January 2005 to the PSS settingtheut
factors for and against a deportation order coethithe following

summary:

(o8]
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“Eurther recommendation

32. After having considered all the circumstancethe case, |
would like to draw your attention to the followingjtigating
factors against Mr. Smith’s deportation:-

33.

(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

he has strong family connections in Hong Koikis
immediate family members, namely his wife and
daughter (aged about 6 years), are HKPRs. Hedas n
connection in India. Though he has a brother dialn

he claimed that they have no connection with each
other,;

Mr. Singh’s wife, Madam Kaur has resided in gon
Kong since 1992. She has been employed by her
present employer since 1993;

Mr. Singh’s daughter was born in Hong Kong.e $h
studying in Hong Kong. Madam Kaur claimed that
her daughter had health problems, namely diarrhoea,
where she was staying in India;

all of Madam Kaur's own family members, inclogi
her parents, siblings, siblings-in-law and nephare,
in Hong Kong. In fact she and her daughter atadiv
with her parents;

Madam Kaur has been long established in HonggKo
She may encounter considerable hardship if she,
together with her daughter, follows Mr. Singh ttura

to India. Besides, Madam Kaur indicated that sbe d
not wish to return to India;

Madam Kaur claimed that she and her daughtee we
threatened by the victim’s family in India;

the victim’s husband (Mr. Avtar SINGH) involved

the wounding case of which Mr. Singh was seriously
injured. According to the Indian Police Authority,

Mr. Avtar SINGH is residing in his home village in

India. Mr. Singh and his family considered that
Mr. Avtar SINGH was a potent threat to Mr. Singh;

and

this was Mr. Singh'’s first time conviction.

On the other hand, the following factors coniey the
enforcement of immigration control are noted:-
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(@)

(b)

(©)

(d)

(€)

[11. Discussion

Mr. Singh was sentenced to 4 years and 6 months
imprisonment b the Court of First Instance. Upon
review of sentencdjis sentence was increased to 8
years and 6 months’ imprisonment by the Court of
Appeal;

the nature and gravity of Mr. Singh’'s present
conviction is very serious. Rape is an offencecwins
repugnant to the generally accepted standards of
morality that the continued presence of the offermae

the community would not be acceptable, irrespective
of a propensity to commit further offences in aiEm
character;

Mr. Singh was arrested for the offence of rape
February 1998, i.e. about 1 year after he arrived i
Hong Kong and 8 months after he was granted
dependent status, and was sentenced to custodial
punishment in June 1999. Before his imprisonment,
he had resided in Hong Kong for about 27 months.
Mr. Singh himself had not ordinarily resided in Hon
Kong for a long period of time;

Mr. Singh promised to behave well after hisaske
from prison. The risk of re-offending may be low.
However, we cannot rebut the fact that in general
psychological impact on victims of rape cases, eren
their family members, is serious and long-lastiur
society cannot afford to give a chance to Mr. Sjingh
and

on balance, the interference with Mr. Singl@mily
life and the potential threat to Mr. Singh in India
resulted from personal conflicts should not outheig
the need to prevent disorder and to protect HonggKo
and its residents.”

24. The PSS made the deportation order pursuant to dration
Ordinance (Cap. 115) (I0) s. 20(1). That provides:

“The Governor may make a deportation order agasust
immigrant if:-
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B (&) the immigrant has been found guilty in Hong Kaf an
offence punishable with imprisonment for not lelsant 2

C years; or

(b) the Governor deems it to be conducive to tHaipgood.”

D
E 25. An immigrant is defined by 10 s. 2(1) as “a persdm is not
a Hong Kong permanent resident”. Mr. Singh is ammigrant as so
F
defined. The Chief Executive has delegated hisgpawder 10 s. 20(1) to
G the PSS. Rape is an offence of the nature descnb® s. 20(1)(a).
H -
26. | accept that as a result of the attack on him §ingh’s
| capacity to take on future employment as a construevorker, farm hand
or auto mechanic has been severely constrained. farily’s economic
J
circumstances are such that he has no real optier than to live for the
K time being in his mother-in-law’'s home in Minianlfge if deported to
India.
L
M 27. Ms. Chung (appearing for the PSS) faintly suggehbts
N Mr. Singh may have unidentified relatives livinglndia outside of Minian
Village.
O
5 28. She relies for this submission on a letter datédda8ch 2000
from Ms. Kaur to the Government. That letter ®tate
© “(1) Singh Sukhmander’'s mother, brothers, sister alt in
India.
R
(2) They are staying with relatives except the eloether
< who is married staying with his own family.
(3) Since his mother got tumour which is inoperable
T wants to stay in India. Therefore the youngerheoand
sister has to stay there to take care of her.”
U
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29. | do not find the letter helpful. It describes thiguation in

2000 long before Mr. Singh’s mother died in Decen2@00. It is evident
that matters have moved on considerably betweenirtieewhen the letter
was written and January 2005 when the deportatideravas made. After
the death of Mr. Singh’'s mother, Mr. Singh’s sigenhave dispersed. It
does not seem that the immediate family maintainsrae in the Punjab or
elsewhere in India. No relative (whether nearistaght) having a home in

India has been identified in the evidence.

30. In my view, the threat to Mr. Singh’s life if hetuens to

Minian Village is credible and serious. This isy@mstrated by 2 facts.
First, Mr. Singh has already been savagely attacked. Second, 2 of his
attackers have fled the jurisdiction to escaperdlaeh of Hong Kong law.
Plainly, they show no remorse for what they havaedand it must be

assumed that they are prepared to inflict moreenice.

31. In Sngh and others v. Secretary for Security and another
(1996) 6 HKPLR 440 (at 450C) Keith J describedPI$S’ duty in respect

of deportation orders as follows:

“[T]he making of a deportation order involves simigs a balance
between the threat which is posed by the potenlégiortee’s
continued presence in Hong Kong, and the hardshichw
deportation would cause to him and innocent thadies.”

32. On the Court’s approach where there is a threat person’s
life on deportation, | am guided by the principlesSecretary for Security
v. Sakthevel Prabakar (2004) 7 HKCFAR 187. That was a case involving
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a deportation order against a Sri Lankan appliceniing refugee status.
The latter alleged that he would be tortured ifatég.

33.

Li CJ (with whom Chan and Ribeiro PJJ and Lord &tiINPJ

agreed) stated (at paragraphs 44-45):

34.

66):

35.

“Here, the context is the exercise of the powedéport. The
determination of the potential deportee’s tortutgne by the
Secretary in accordance with the policy is plairdge of
momentous importance to the individual concerngd.him, life

and limb are in jeopardy and his fundamental rigbt to be
subjected to torture is involved. Accordingly, inigtandards of
fairness must be demanded in the making of sudrmetation.

It is for the Secretary to make such a determinatidhe courts
should not usurp that official’s responsibility.uthaving regard
to the gravity of what is at stake, the courts vaili judicial

review subject the Secretary’s determination toonogs

examination and anxious scrutiny to ensure thatefaired high
standards of fairness have been met. R v. Homeeteg, ex p.
Bugdaycay [1987] 1 AC 514 at p.531E-G. If the tewtecide
that they have not been met, the determination allheld to
have been made unlawfully.”

Bokhary PJ was even more forthright. He said éaagraph

“So the physical danger involved in this case w&sviolation of
a person’s right not to be tortured. Some rights aon-
derogable under any circumstances. They form rifeglucible
core of human rights. The right not to be tortuiedne of these
non-derogable rights. Great indeed, thereforegwlee demands
of procedural fairness in this case.”

There are 2 possible distinguishing features beatwte

present case arittabakar.
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36. First, this case does not involve torture. Nonled® there is

here a serious threat (already once carried olyrt&ingh’s person.

37. Second, inPrabakar the applicant belonged to the Tamil
Tigers. He fled from Sri Lanka to Canada. He th#empted to enter
Hong Kong on a forged Canadian passport. He weestad here and
served 2 years’ imprisonment for possessing thgefbrpassport. It is
arguable that in Mr. Singh’s case the offence caehiwvas more serious
as demonstrated by the longer sentence of 8% yeamsed by the Court

of Appeal.

38. But | do not find the features identified compedliras
distinctions. If one takes the CFA’s dicta to he#@rseems to me that,
where life and limb are at stake, the Court’s soyubf a deportation order
should not be any less rigorous or anxious in #se ©f a convicted person.
Even an offender, however reprehensible his cris@ntitled to respect
for his life and dignity as a human being. To tieewords of Bokhary PJ,
respect for a person’s life is non-derogable.

39. At the forefront of her case, Ms. Panesar (appgafor
Mr. Singh) submits that the PSS’ decisions werational. She says that
the PSS has not taken sufficient account of thlerigato Mr. Singh'’s life
if he were deported and compelled by economic nistance to live in

Minian Village close to his attackers.

40. Ms. Chung suggests the opposite in relation toRB&. In
particular, she points to the PSS’ affirmation ewide where the PSS
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states the factors which he took into account. s€Hfactors largely repeat
(with minor variation) the paragraphs of the 7 Jag005 memo quoted
above.

41. In his evidence, the PSS rightly observes thatrevicton for
rape is serious, even if only a first offence. Tdmeme is repugnant to
generally accepted moral standards in Hong Konghik case, there were
aggravating features as noted by the Court of Appedor can the
psychological impact on the victim and her family bverlooked. The

trauma of rape is inevitably deep and long-lasting.

42. But against these undoubtedly relevant factors, dawthe
PSS evaluate the potential threat to Mr. Singlfesifideported?

43. In his 1st Affirmation, the PSS says this (in laage echoing
the 7 January 2005 memo):

“The interference with the Applicant’s family in Hg Kong and
the potential threat to the Applicant in India shiooiot outweigh
the need to protect law and order in Hong Kong thedinterest
of Hong Kong residents.”

44, In his 2nd Affirmation, the PSS says this:

“In making the deportation order against the Apgolic or in
considering the request for its rescission, | hddeady
considered the threat to the Applicant’s persoa#ty and that
of his family in India as alleged at the time. Tinéormation
provided in the 3rd Affirmation of the Applicant &® not alter
the substance of the representations which he reudself or
through his solicitors or family over a 5 yearstipd. On the
basis that the court grants leave to the Applicarddduce the
3rd Affirmation in the resent proceedings, | notaatt the
Applicant claimed that if deported, he would bectat to live at
the village home of his mother-in-law in Minian whethe
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husband of the victim resides with the victim ahd test of his
family. In this connection, | also note the folliow:-

(&) The Applicant was born and grew up in the gglaof
Takhanwadh in Punjab.

(b) The Applicant has spent almost 26 years indndhereas
he has only lived in Hong Kong for about 27 morphsr
to his imprisonment.

(c) The wife of the Applicant would support him dimcially if
he is deported. It is also clear that the Applicaextended
family are willing to support him.

(d) From their movement records, the wife and déergbf the
Applicant spent about one month away from Hong Kong
each year for the years 2001, 2002 and 2004. nasdl that
the Applicant’'s daughter had been to India previgube
trips, or some of the trips, were apparently toidnathere
the alleged threat existed. ...

(e) From Mr. Gurdev Singh’s (the Applicant’s fathedaw)
letter of 12 October 1998 ..., the threateningscalere
received both at the father-in-law’s residence iong
Kong and at his mother’s residence in India. Herloe
threats were received both in Hong Kong and Indhay
risk of attack exists both in Hong Kong and India.

(H One of the assailants has been released frasorprand
from his movement records, he is still in Hong Kong

(@) The Director of Immigration would inform thersulate of
India in Hong Kong of the Applicant’s return andegked
threat when he returns to India and would ask tliem
provide whatever assistance they think appropiiatéhe
Applicant. Being an Indian national, the Applicanty
always resort to the Indian authorities for pratectof his
personal safety. The Indian police in the saméidisof
the village of the victim’s husband are aware @f ¢onflict
between the Applicant and the victim’s husband.

In the circumstances, | have weighed the aboveidersions in
the light of the further information provided byetipplicant in
his 3rd Affirmation and all the previous represéptas. | also
took into account the factors which were set out ny
affirmation filed in these proceedings on 2 Aug2€in5. |
remain of the view that a deportation order sholokd made
against the Applicant and the order should notelseinded.”
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45, | have difficulty in following the PSS’ reasoning.
46. The passage which | have quoted from his 1st A#tron

simply restates the exercise to be conducted. fab®rs pointing to
deportation should be weighed against the potetitralat to Mr. Singh’s
life if deported. The PSS says that the lattemelet “should not

outweigh” the former. But he does not articulate/w

47. This is troubling when according to the 7 Janu&@§®2memo,
in the Government’'s own assessment, the risk that $thgh will re-

offend is most likely “low”. Given a low risk oferoffending, how
precisely does the need “to protect law and ordddong Kong and the
interest of Hong Kong residents” in the future “@aigh” threat to

Mr. Singh’s life? There is only an assertion thath is the case.

48. Ms. Chung submits that the reference to the low ofre-

offending were the words of the author of the 7uday 2005 memo, not of
the PSS. But there is no evidence that the PS#tt@therwise. Indeed,
the PSS’ initialising of the memo without signifidacomment suggests
that, in coming to his decision to deport, the H88/ endorsed the

contents (including the reasoning) of the memo.

49, In his 2nd Affirmation, the PSS attempts to flestt tis
reasoning. But the rationale provided there is fimm cogent or

persuasive.
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50. Points (a) to (d) in the passage quoted from the 2n

Affirmation do not answer the question why the rdaéat to Mr. Singh’s

life is counter-balanced.

51. That Mr. Singh grew up in the Punjab and that hife wr
extended family can support him financially do retem relevant in
addressing the problem of neutralising the pregegaat to Mr. Singh'’s life.
Prior to 1997, when Mr. Singh lived in India, thevas no threat to his life.
As for the resources of Mr Singh’s wife and othéhgre is no evidence
that the family or extended family can presentlyoaf any other

alternative to Mr. Singh living in Minian Village.

52. It is hard to understand why the mere fact that K&ur and
her daughter travelled to India in 2001, 2002 af042shows that the
threat can be disregarded. India is a large cgpuntris unclear from the
evidence whether Ms. Kaur and her daughter vidvtedan Village during
their visits to India. But assume that they didow does that render the
threat to the life of Mr. Singh the offender (agpoged to his wife and
daughter) any less credible or real? Ms. Pandsarpmints out that it is
only relatively recently in 2004 that Mr. Avtar §im settled in India from

Japan.

53. Point (e) in the quoted passage is also unconwgncifihere

may be a risk of attack both in India and Hong Koitpe issue is whether
there is appreciably less risk in one place thanathmer. It seems to me
that, if Mr. Singh lives in the same small village his would-be attackers,

there would plainly be greater risk, than if he agmed in the large city of

(o8]
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Hong Kong. Mr. Singh by his mere presence, liveide by side with his
attackers (especially the victim’s husband), wdagdike holding a red rag
to a bull. On the other hand, the geographicalade between Hong
Kong and the Punjab, would be such as to dampemgpation and the risk

of attack.

54. Point (f) is beside the point. The assailant wlas wonvicted
may now be at liberty in Hong Kong, having servesidentence here. In
contrast to Mr. Avtar Singh who lives in India, tifieeed assailant is
obviously only a henchman, not an instigator. | i see how the
henchman’s presence here neutralises the threadpbg 3 of the

assailants, including the husband of the victimng in Minian Village.

55. Point (g) again does not address the pertineneisg\ssume
that the Indian consulate and the Indian policeMimian Village are
informed. Even with the best will in the world, athexactly are the Indian
police supposed to do to prevent a threat to Mngl®s life from

materialising?

56. It would be surprising if they were to provide MBingh with
24-hour bodyguards. There is no suggestion irethéence that they are
prepared or able to do so. But short of such ggcdmow is Mr. Singh
actually to be protected, apart possibly from leditspot checks coupled
with warnings to his would-be assailants to behthamselves? How
likely is it that the attackers would heed any swennings when 2 of them
have already shown contempt for Hong Kong laws laacbme fugitives

from here?
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57. If a fatal attack does occur, it would be cold commto say
that anyway the Indian police should have a goed mho the culprits are
and can act swiftly to arrest them. That wouldbb#ing the stable doors

after the horses have left.

58. It consequently does not seem to me that the Rjaforisly
weighed the factors for and against deportationlight of the serious
threat to Mr. Singh’s. In my judgment, in the gxiienal circumstances of
this case, especially given the threat to life #nel likely low risk of re-
offending, the only reasonable decision would hdeen to allow

Mr. Singh to remain in Hong Kong on compassionateigds.

59. Ms. Panesar raised other grounds in support of urgh’s
judicial review. In light of the foregoing discuss, | need not deal with
those other grounds. | only state that | havefowtd those other grounds

of much substance.

IV. Conclusion

60. The PSS’ decisions are quashed. | will hear théigzaon

consequential orders and costs.

61. The practical effect of my Judgment is that Mr. gdincan

return to normal life in Hong Kong. My decisionosiid not be taken in
any way to mean that Hong Kong society condone$éous crime that
he has committed. It does not condone the cri@e. the contrary, the
circumstances of the rape were abhorrent. Theaagtng factors render

Mr. Singh’s offence all the more repulsive.
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62. Mr. Singh should reflect carefully on the profouagony and

pain that his crime has inflicted not just on thetim and her family, but

also on himself and his immediate family. Mr. Sinpas said on
affirmation that he is deeply remorseful and siebemundertakes to be
law-abiding and upright for the rest of his liféhe Court takes him at his
word. It hopes he will adhere to it.

(A. T. Reyes)
Judge of the Court of First Instance
High Court
Ms. M. Panesar, instructed by Messrs. B. Manek & oo the Applicant.

Ms. Ada Chung, DPGC of the Department of Justmetie Respondents.



