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HCAL 75/2009

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE
CONSTITUTIONAL AND ADMINISTRATIVE LAW LIST
NO 75 OF 2009

BETWEEN
ASIF ALI Applicant
and
DIRECTOR OF IMMIGRATION £ Respondent

SECRETARY FOR SECURITY "8 Respondent

Before: Hon Andrew Cheung J in Court
Date of Hearing: 9 March 2010
Date of Judgment: 25 March 2010

JUDGMENT

Facts

1. The applicant, a Pakistani national born in Pakistame to
Hong Kong as a visitor on 23 May 1997, when he tagyears old. On
21 August 1997, his immigration status was charigeidependant of his
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father, and he was permitted to remain in Hong Kamgthat basis.
Thereafter, his permission to remain in Hong Kongswextended on

various occasions, and it was last extended to A& M2006.

2. Since his first arrival in Hong Kong, the applicdr@s spent

most of his time here.

3. However, the applicant was involved in incidentsialh
eventually led to his arrest by the police on 2t8eber 2005. He was
charged with two counts of wounding with intente #Was granted bail in
the Magistrates’ Courts, but when his case wassteared to the District
Court on 25 November 2005, he was remanded in dydig an order of

the court, pending trial.

4. On 30 March 2006, the applicant was convicted dftal in
the District Court. He was sentenced to a total thufee years’

iImprisonment on the same day.

5. On 22 November 2007, the Permanent Secretary fourbe
decided to issue a deportation order against tipéicapt for life. The
applicant’s conviction and sentence was a majosidenation in the issue

of the deportation order.

6. By a letter dated 25 June 2008, the Permanent t8ecrer

Security refused the applicant’s application tacies the deportation order.

7. The applicant, who was released from prison on @2eshber

2007, has since made a torture claim. He has b&®aining in Hong
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Kong on recognizance, despite the issue of thertetpm order, pending

the assessment of his torture claim.

8. The issues in the present case arose in this w&n
14 February 2006, whilst the applicant was stilnaeded in custody
pending trial, and with his permission to stay exgj in about a month’s
time (18 March 2006), the applicant, through thkp leé an inmate, wrote
a letter in the Urdu language, to the Director rofvligration. The letter
was addressed to the"™Bloor of the Immigration Tower, where the office
of the Right of Abode Section of the Immigrationdaetment is located.
It was received by the Immigration Department or¢Bruary 2006, and
was internally delivered to the Right of Abode S&tt A translation of
the letter in English was made available to the d&&pent on 1 March
2006. The translation reads:

“Dated 14/02/2006
Director of Immigration Hong Kong 22311-05
Dear Sir/Madam,

With due respect, it is requested that my namef Als
(ID no. [number given] passport travel no.) witlagg and date
of issue, Hong Kong 2001. Respected sir, | have bexn
granted an unconditional stay yet. And my visaosg to be
expired on the I8 of March, next March. Either demanding an
extension stay or an unconditional stay, in oraempply for
Hong Kong permanent ID, | need your suggestiongabl can
rest on aside. | will be obliged to the Sir forsthi@avour or then
send me a form which can solve out for me. | sthdnd obliged
to you for the rest of my life. | certify this dachtion upon
reading and listening and signed.

The entire content is a true statement. | put rgpature having
read it, together with witnesses. Thanks to yowcl&ant

Certified holder signature Asif Al
I/C [identity card number given]

Witnesses to declaration
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Signatures in English and dates.”

9. The letter was treated by its recipient as “witthe class of
public enquiries received by the Department on iy daasis, and was
directed to the Information and Liaison Sectiontleé Department for

handling” (paragraph 9 of the affirmation of Ho Wang Gavin).

10. On 6 March 2006, the Department replied by letégirgy that

generally, foreign nationals who were permitteavtok, study or reside in
Hong Kong should apply for extension of stay witllne month of the
expiry of the limit of stay if they intended to domue residence in Hong
Kong. The letter also informed the applicant & tocuments which had
to be provided and how the application form coudddmwnloaded from

the Department’s website.

11. After receipt of the Department’s letter of 6 Mar2006, the
applicant made no application for an extensiontaf,snor did he seek
further information from the Department. As mengd, he was convicted
and sentenced on 30 March 2006.

Arguments

12. In this application for judicial review, the ap@iat argues that
by the time of his letter of 14 February 2006, las brdinarily resided in
Hong Kong for a continuous period of not less teamen years and has
taken Hong Kong as his place of permanent residenke has thus
become entitled to claim the status of a permanesitlent in the Hong
Kong Special Administrative Region in accordancéhvarticle 24(4) of
the Basic Law and paragraph 2(d) of Schedule 1ht ltnmigration
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Ordinance (Cap 115). All that remained for himdim was to make an
application for verification of his status as arpanent resident pursuant to
section 2AA of the Ordinance and paragraph 3 ofe8ale 1 to the
Ordinance. The applicant contends that his letfei4 February 2006
should be treated, as a matter of law, as an aplircto the Director for

verification of his status as a permanent resident.

13. Alternatively, according to the clarification madby

Mr Hectar Pun appearing for the applicant at thHestantive hearing, the
applicant contends that if the letter itself doesamount to an application
for verification and cannot be treated as such,Director has failed to
discharge his duty to act fairly by failing to pesly advise or assist him to

make such an application.

14. The importance of these arguments of the applicasitin the
twin facts that:

(1) As a matter of law, an applicant must haveradly resided
in Hong Kong for a continuous period of not lesantseven
yearsimmediately before the time when an application for
Hong Kong permanent resident status is made ianed on
those seven continuous yeardrateh Muhammad v
Commissioner of Registration (2001) 4 HKCFAR 278, 284G
to 285F;

(2) Again as a matter of law, subject to teminimis rule, a
period of imprisonment (after conviction) pursudnot the
sentence of a court does not count towards thegefiseven

continuous years, but would rather break the caitgirof the
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same: section 2(4)(b) of the Immigration OrdinanEateh

Muhammad, supra, at p 284C to F.

15. If the letter of 14 February 2006 was or could aamatter of
law, be regarded as, an application for verifiaabd status, then according
to the applicant's argument, he would not be camaer with his
subsequent period of imprisonment. The seven momts years that he
would be relying on to support his claim of permaneesident status

would be a period immediately prior to 14 Febru2096.

16. Likewise, based on his alternative argument, thpliegnt
contends that if the Director had properly and dilischarged his duty to
act fairly by assisting or advising him to make application for
verification of his status, on the facts, he wolikdle made an application
for verification before 30 March 2006, the day haswconvicted and
sentenced to a period of imprisonment. In thangweerification of his
status would be based on a prior period of sevemirmamus years

unaffected by his imprisonment.

17. The applicant seeks quashing and declaratory relief
accordingly.
18. The Director of Immigration, represented by Ms B joins

issue with the applicant on his arguments. FurtbeemMs Sit runs the
additional and potentially trumping argument thataamatter of proper
construction of section 2(4)(b) of the Immigratio@rdinance, the
exclusion from the period of seven continuous yealdtes not only to a

period of imprisonment following sentencing, busalto a period of
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remand in custody pending a trial, which resultsaionviction and a
sentence of imprisonment. That being the casegede applicant was
already on remand in custody pending a trial (wiaeantually resulted in
convictions and sentences of imprisonment) on btuaey 2006 when he
wrote the letter in question to the Director, heswan any view of the
matter, too late in making an application for veafion of status. His
period of stay in Hong Kong had, by then, alreaégrbtainted by his

remand in custody pursuant to an order of the court

19. These are therefore the issues in relation to éteerl of
14 February 2006.

20. In this application for judicial review, the ap@mt also
challenges the deportation order made on 22 Noverib87 and the
decision of the Permanent Secretary for Securitytatned in his letter
dated 25 June 2008 refusing to rescind the depmitatrder. However,
the only ground relied on in support of the chajems the contention that
the applicant is in fact entitled to the statusaopermanent resident of
Hong Kong and he has made or should be taken te maade an
application for verification within time, so thatehcannot be lawfully
deported from Hong Kong. That being the case,yiErg turns on the

issues arising from the letter of 14 February 2006.

Detention pending trial

21. | would take the additional issue raised by thesBtor first, in
view of its trumping effect. The question is whetla period of detention

pending a trial, which results in a conviction ald sentence of
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Imprisonment, is an excluded period within the megof section 2(4)(b)

of the Ordinance.

22. Section 2(4)(b) was the subject matter of judiolaservations

in Fateh Muhammad, supra. That case was also concerned with whether

the applicant there had ordinarily resided in Hétmng for a continuous
period of not less than seven years. The applitené had lived in Hong
Kong since the 1960s, but from 27 April 1994 toFZbruary 1997, he
served a sentence of imprisonment for certain aatffences (p 282E/F).
Before that, he had been remanded in custody pgndal since February
1993 (see the first instance judgment of Keith d&gorted in [1999] 3
HKLRD 199 asCommissioner for Registration v Registration of Persons

Tribunal, at p 203D/E). At issue was whether imprisonmeéoés not

count as ordinary residence and whether the seeans’yordinary and
continuous residence must come immediately befoeetime when the
application for Hong Kong permanent resident stasusnade. In the
course of deciding whether imprisonment should twented as ordinary
residence, Bokhary PJ, who gave the leading judgroethe Court of

Final Appeal, dealt with a submission made by legdiounsel for the
applicant there concerning detention (at pp 283&tand 283J to 284F):

“Section 2(4)(b) of the Immigration Ordinance (CEib),
provides that “a person shall not be treated amanitly resident
in Hong Kong ... during any period ... of imprisosm or
detention pursuant to the sentence or order ofcayt”. This
provision has been in the statute book since 1Bi7¢hallenging
its constitutionality, Mr Philip Dykes SC for Mr Nhammad
says that what it catches includes even: detem@nding a trial
which results in acquittal or the dropping of chemgdetention
due to mental illness; detention as a debtor; dieterpending
extradition which eventually fails; detention of a&wentually
acquitted person due to a refusal by a magistrabaibwhich is
then granted by a judge; and one day’s imprisonment
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As to the last item in that list of Mr Dykes’swould not
like to think that such pointless deprivationsibetty are part of
the Hong Kong legal scene. In any event, | woult preclude
an argument, whether on tide minimis principle by which the
law ignores trifles or on some other basis, thatean of
imprisonment of that short duration would not défaa abode
claimant. The view might well be taken that sucshart period
of imprisonment does not interrupt the continuifyresidence
for the purpose of art.24(2)(4) of the Basic Lawd,aaccordingly,
of s.2(4)(b) of the Immigration Ordinance.

Turning to the other items in Mr Dykes’s list, loud
exclude them from s.2(4)(b)’s ambit on this simpkesis. In a
provision like s.2(4)(b) “detention” and “order” miy in my
view, be read as being of the same nature as “sopment” and
“sentence” respectively. Accordingly the only kinfl detention
covered by s.2(4)(b) is detention in a trainingteeror in a
detention centre. (The word “order” in s.2(4)(b) needed
because, although s.4 of the Training Centres @ndia
(Cap.280), speaks of a “sentence of detention”, of.4the
Detention Centres Ordinance (Cap.239), speaks “degention
order”.)

No single judicial pronouncement or combinationsath
pronouncements in regard to the meaning of the esspn
“ordinarily resident” can be conclusive for the poses of every
context in which that expression appears. But s&iding point
at least, Viscount Sumner’s observationRC v Lysaght [1928]
AC 234 at p.243 that “the converse to ‘ordinarilys
‘extraordinarily’™ is, | think, of wide utility. Seving a term of
imprisonment, at least when it is not of trivial rdtion, is
something out of the ordinary. Of course it doesmean that a
person in prison in any given jurisdiction is net@ibe regarded
as ordinarily resident in that jurisdiction for amurpose.
Certainly 1 would not be disposed to hold, for exden that the
fact of being in prison somewhere would of itselfider a person
not ordinarily resident there when his being so M@ander him
liable to tax.

The present context is a different and somewhatiap
one. For the question to which it gives rise is tldoes being in
prison or a training or detention centre in Honghg@ursuant to
a criminal conviction which has never been quashed a
sentence or order which has never been set asidstitcbe
ordinary residence here when seven years’ ordinang
continuous residence here is a qualification preedr by the
Basic Law for attaining a valuable status and righimely Hong
Kong permanent resident status and the right otl@bdeere? In
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such a context, there is a very strong case fomgathat
residence while serving a substantial term of isgwment or
detention in a training or detention centre is motinary
residence. So in my judgment: (i) the answer to dbestion
posed above is “no”; (ii) art.24 of the Basic Law to be
construed accordingly; and (iii) s.2(4)(b) of theanhigration
Ordinance (construed in the way explained abovehesefore
constitutional.”

23. Plainly, a period of remand in custody pendingl tisanot a
period of “imprisonment” within the meaning of seat 2(4)(b). The true
guestion is whether it is within the meaning of t&fgion pursuant to
the ... order of any court” within the meaning of tthsubsection.
According to Bokhary PJ, “detention” and “order” salbe read as being of
the same nature as “imprisonment” and “sentencspeetively, in the
context of section 2(4)(b). Significantly, on thhasis, Bokhary PJ
observed (at p 283B/C & E/F) that “detention pegdantrial which results
in acquittal or the dropping of charges” does raditwithin the meaning of

“detention” pursuant to an “order” of the courtsieaction 2(4)(b).

24. However, this is not what the instant case is abdttis case
Is about detention pending a trial, which resuftsai conviction and a
sentence of imprisonment. Is it in the same naaigr&mprisonment” and
“sentence”? Or is it in the same league as thenples given by leading
counsel for the applicant iRateh Muhammad, mentioned by Bokhary PJ

in the passage extracted above?

25. In my view, a purposive approach to constructionsimioe
adopted. One must look at the purpose or ratidnelhénd the exception in
section 2(4)(b) and ask: why is a period of impm®ent pursuant to a

court sentence excluded from ordinary residendbkarfirst place?
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26. In this regard, | bear in mind several consideraioThe first
one is the matter mentioned by Bokhary PJ at pgd 283284C (extracted
above), that is to say, serving a term of imprisentat least when it is
not of trivial duration, is something out of thedmrary. While it does not
mean that a person in prison in any given jurigoiictis never to be
regarded as ordinarily resident in that jurisdictior any purpose, it does
bring into question whether, for the purposes deweining his resident
status, a prisoner is ordinarily resident in Hongnlf whilst he is serving
his sentence here. Section 2(4)(b) puts the mad¢tgynd doubt.

27. Secondly, imprisonment pursuant to a sentence efcthurt
signifies the lawful deprivation of a prisonersdrty at the place of
imprisonment against his will. In other words, tivesoner is involuntarily
kept in the place of imprisonment. And indeedmany cases, but for the
need to make the prisoner serve out his senteheehdst country may
well have wanted to deport the person from itsitteyr immediately.
Equally, from the perspective of the individualgoestion, if he had not
been caught, convicted and sentenced to imprisonpinemight well have
wished to flee the host country to avoid the cooseges of his crime.
There is simply no guarantee that in every caseintiividual would have
wanted to prolong his stay in the country or teryitin question after the
commission of his crime or his arrest. Thus araldyst is not safe to
assume that in every case, a period of imprisonmseamtcessarily a period
of voluntary residence on the prisoner’'s part ie tiost country, or a
period for which his host country willingly accegtsn to be an ordinary
resident within its territory. Ordinary residenas, a matter of common
law, contains an element of voluntariness on thegfahe individual:R v
Barnet LBC, ex p Shah [1983] 2 AC 309, 343 G/H. That element is
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potentially missing in the case of imprisonmentctom 2(4)(b) puts the

legal position beyond doubit.

28. Thirdly, as a matter of general principle, no m&owd be
allowed to profit from his own wrongdoing. It wallie ill in the mouth of
the prisoner to assert the status of a permansider® based on seven
continuous Yyears' residence by taking advantage hsf time of
imprisonment in Hong Kong. It would simply offende’s sense of what

Is right and fair.

29. Bearing those considerations in mind, it is noficlift to see
why the drafters of the Basic Law and the legistun enacting
section 2(4)(d) have chosen to exclude any peribdingrisonment
pursuant to a sentence of the court from countivey geriod of seven

continuous years.

30. It is also considerations of this kind which prawithe reasons
for not excluding from the period of seven contiasio/ears the various
examples cited by leading counsel for the applicaftaten Muhammad,
discussed by Bokhary PJ in the extract from tha¢ca

31. In my view, the answer to the issue raised in ttesgnt case
Is plain. What is in issue here is a period ofedgbn pending a trial,
which results in a conviction, and a sentence ogbrisonment. The
detention is, by definition, due to the commissobithe offence, which the
individual is subsequently convicted of. The d&tenis the result of his
own wrong. It is against his wish and can hardiydescribed as ordinary.

If he had had a choice, he might well have wanteteave Hong Kong
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instead. If the Hong Kong SAR Government had hedforeknowledge
that he would be found guilty at trial and sentehde a period of
imprisonment, and if it had not been for the nef (Obvious public
policy reasons) to make him serve out his sentefémprisonment, the
Government would probably have wanted to depontearove him from
Hong Kong there and then. In that sense, his ballogved to remain in

Hong Kong is involuntary from the perspective ofrtgdkong as well.

32. His case is therefore quite different from the cadwere a
person is detained pending a trial which resul@dquittal or the dropping
of charges, and from the other examples discusg&bkhary PJ irFateh
Muhammad. Rather, the detention under consideration ighm same
nature as imprisonment pursuant to a sentencesafdirt for the purposes
of section 2(4)(d). Indeed, section 67A(1) of tBeiminal Procedure
Ordinance (Cap 221) provides specifically that ldvegth of any sentence
of imprisonment imposed on a person by a court fleareated as reduced
by any period during which he was in custody bysogaonly of having
been committed to custody by an order of a coudema connection with
any proceedings relating to the sentence or theno# for which it was

passed, or with any proceedings from which thoseg®dings arose.

33. Mr Pun for the applicant argues, by referenc€htan Hung v

Commissioner of Correctional Services [2000] 3 HKC 767, that
section 67A(1) does not turn a period of remand iat period of
imprisonment, or deem a sentence to begin on tie aflaremand, but

rather reduces the sentence passed only.
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34. | fully accept what has been decided @han Hung as

representing the correct reading of section 67AH9wever, the argument
misses the point. The question here is not whethgeriod of detention
pending trial can be equated with a period of isgmmiment. Rather, the
all-important issue is whether, for the purposess@&dtion 2(4)(b), such
detention is “of the same nature” as imprisonmamsypant to a sentence
imposed by a court after conviction. The referetwsection 67A(1) in

the present context is to reinforce the point thattwo are indeed of the

same nature, for the purposes of section 2(4)(b).

35. Ms Sit for the Director refers this Court €rem Sngh v
Director of Immigration (2003) 6 HKCFAR 26, a case concerning a period
of imprisonment of two weeks and whether tkeminimis principle
applies to such a short period of imprisonment. SMsightly points out
that Bokhary PJ, in paragraph 18 of the judgmerthat case, appears to
have treated the period of remand pending tridFateh Muhammad as
part of the excluded period in counting the seventiouous years of

ordinary residence.

36. However, it is plain that the point under considierain the
present case was not in issudrem Sngh and his Lordship, when giving
a very brief summary there of what the Court ofaFidppeal had decided
in Fateh Muhammad, was not dealing with the very fine distinctiorath
the Court is faced with. | do not base my decigiorwhat was said about
Fateh Muhammad by Bokhary PJ ifPrem Sngh.

37. For all the above reasons, | conclude by way arpretation

of section 2(4)(b) that subject to tlie minimis principle, a period of
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detention pending a trial, which results in a cation and a sentence of
imprisonment, is a period of “detention” pursuamian order of the court,
within the meaning of section 2(4)(b) of the Imnaigon Ordinance. Such
a period is to be excluded in counting the peribgdewven continuous years

of ordinary residence.

38. That being the case, irrespective of the applisaatguments
based on the letter of 14 February 2006, he wasarmrson entitled to
make a claim of Hong Kong permanent resident stétysmaking an
application for verification of his status) at ahgne after his detention
pending trial pursuant to the order of the Districourt made on
25 November 2005. He was, in short, simply toe khen he wrote his
letter of 14 February 2006. Regardless of anydbrég the Director of his
duty to act fairly (if any), any relief must be deth as he was and is not

entitled to claim the status of a permanent resiscreHong Kong.

39. In those circumstances, | can be brief with theuargnts

arising from the letter of 14 February 2006.

Letter as an application for verification of status

40. The first argument relates to whether the lettetbofebruary
2006 was, or should be regarded as, an applicttrorerification of status.
This raises two sub-issues. First, whether as #iemaf law, an
application for verification of status must be magyemeans of a standard
form prepared by the Director and/or be accompabiedhe supporting
information required by paragraph 3(1) of Scheduk® the Ordinance.
Secondly, whether on the facts, the letter washould be taken to have

been, an application for verification.
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41. On the first sub-issue, | have no doubt that thesan is in the
negative. Nothing in the Immigration Ordinancegluding in particular
the provisions in Schedule 1, requires an appboato be made in a
prescribed form. By way of contrast, paragraph®]lof Schedule 1
specifically requires that the declaration that aipplicant for verification
has taken Hong Kong as his place of permanenteeseshall be in a
form stipulated by the Director. Indeed,Fnem Sngh, supra, the Court
of Final Appeal regarded, on the facts of that casketter asking for an
unconditional stay as constituting an application V¥erification of the
status of a permanent resident: see paras 2, 18018, 85 to 95. In this
regard, the Court must look at the substance, ratiam the form, of the

matter.

42. It is true that the Director is entitled to requilhe applicant to
supply information in support of his claim of sttu Indeed,
paragraph 3(1)(a) of Schedule 1 sets out the irdbam to be furnished.
However, it does not follow that all the informationust accompany the
initial application, in order to make the applicati a valid one for

verification of status.

43. Turning to the second sub-issue, on a fair readfrige letter

of 14 February 2006, | take the view that it does-nbut just by a small
margin — amount to an application for verificatiminstatus. Rather, it is a
letter asking for assistance and help from the ddareso that the applicant
can, in due course, make an application for a peemiaidentity card. His
reference to his intention to apply for a permandanhg Kong identity

card must, in the present context, be understodudsaassertion that he is

entitled to claim the status of a permanent resideh course, only a
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permanent resident is entitled to a permanent ityecard). There is a
small, yet significant, difference between intergdio do something in due

course and doing it here and now.

44, Ultimately, it is a matter of impression. For mgrf the letter
tells the Director, in substance, that the apptisaposition is that he is
already entitled to claim the status of a permamestdent and he will
apply for the issue of a permanent Hong Kong idgmtrd in due course.
However, there is no present application to thee®@or for verification of
his status. Rather, the Director is asked to asesapplicant in order to
enable the applicant to make his application in dogrse. He asks for
advice and he asks for the right forms to fill ifihat is, in substance, what

he says in his letter.

45, Therefore, on this first alternative basis on which applicant
puts forward his case in relation to the letteléfFebruary 2006, | am not

with him.

Duty to act fairly

46. However, on his alternative argument, namely, tha
Director has failed to discharge his duty to aatlyfdy properly and duly
assisting and advising him to make an applicatmmverification of his

status, | am with the applicant.

47. Again, this raises several sub-issues. First, kdrethe
Director owes such a duty and what the scope dfdbty is. Secondly,
whether, on the facts, such a duty (if any) hasnddeeached. Thirdly,

causation and relief.
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48. On the first sub-issue, Ms Sit accepts at the smhise

hearing that as a public authority and a decisiaken the Director has to
act fairly. But his duty to act fairly must be wied in the context of the
decision or discretion that he has to make or éseror the function he

has to perform.

49, | have no difficulty with this proposition. | sabmething
along the same lines iNaseer Ahmed v The Director of Immigration,
HCAL 76/2008, 5 December 2008, para 34. | madsdhabservations in
the course of distinguishing that case that | weaalidg with from the
Court of Appeal’s decision isomporn Yoothip v Secretary for Security,
CACV 276/2006, 22 June 2007 (a case turning ordthe to act fairly on
the part of the Commissioner of Registration basmedhe Basic Law, the
Immigration Ordinance, the Registration of Pers@ndinance (Cap 177)
and the Registration of Persons Regulations madesdhder). In the
present case, notably, one is not concerned watldthy on the part of the
Commissioner of Registration in the context of ppl@ation for the issue
of an identity card. What is in issue is whethée tDirector of
Immigration owes a duty to act fairly in the corttex his responsibilities

under the Immigration Ordinance.

50. Under the Ordinance, the Director has various nesipdities.
They include, amongst other things, the grant oé&ension of stay and
the verification of an applicant’'s claim of the ts& of a permanent

resident.

51. | have no doubt that in relation to both functioti® Director

has to act fairly in discharging them.
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52. As to the scope of the duty, it must turn on thetda This
brings me conveniently to the second sub-issud, ithéo say, whether
there is a failure to act fairly in relation to tlegter of 14 February 2006.

The two matters can be dealt with together.

53. In my view, there has been such a failure, in temhs
rendering proper assistance and advice to the camplito make an
application for verification of his status. Asdid, on a fair reading of the
letter as translated, the applicant is saying ® [irector, in substance,
that he will make an application for the issue @eamanent identity card
In due course. He asks the Director for “suggasti@r the right forms.
He is, in substance, asking for help from the Doecso that in due course,
he can make an application for the issue of a peemaidentity card. He
Is, in effect, asserting that he is entitled tdrlghe status of a permanent

resident.

54. | fully accept that the Director does not act asldgal adviser
to the general public regarding immigration mattergalso accept that the
Director and his officers have an extremely heawyload, and on a daily
basis, they deal with enquiries and applicationgnahy different kinds
and in great quantities. Yet | cannot accept thatDirector is entitled
simply to ignore what the applicant has told him his letter of

14 February 2006, and can simply reply by giving lgieneral information
on how to make an application for an extensiontay,sas if the letter had
mentioned nothing but the expiry of visa. Indete very fact that the
Director has decided to provide information on tleguirement and
procedure for applying for an extension of staywshdahat even the

Director accepts that he has a duty, as part oflliig to act fairly in the
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performance of his responsibility to grant extensiof stay, to properly

answer relevant enquires and requests for assestanc

55. The letter of 14 February 2006, it should be rememat, was
addressed to the 9F-loor of the Immigration Tower where the office of
the Right of Abode Section of the Immigration Dep@ant is located. The
applicant gave his identity card number in theelett A check with his
records kept in the Department would have revetiatithe applicant had
been spending most of his time in Hong Kong assadeat since 1997.
Prima facie, his claim of an intention to apply for a permangtentity
card, and his implied assertion that he was edtitée claim permanent
resident status, were entitled to serious condideraIn this regard, it has
to be remembered that the status of a permanedenrtsn Hong Kong,
carrying with it the right of abode, is a valuakled important right, to a
person who has spent many years in Hong Kong,irigeétas his home.
When such a person writes to the Director seekasgstance, he is entitled

to a helpful answer.

56. It does not mean that the Director has to vet #regn’s status
there and then. Nor does it mean that the Direb@ms an onerous
obligation to discharge when giving a reply. In mnew, in the

circumstances of the present case, a proper rgpiyd Director to the
applicant would have been to give him general @&adh) information on
the requirement and procedure for making an apgpicdor verification of

the status of a permanent resident, and to tell thi upon successful
verification, he could apply to the CommissionerRegistration for the
iIssue of a permanent identity card. A helpfuldetf reply would have

enclosed a copy of the standard form for makingagplication for
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verification. Or, the letter of reply could havweferred to the appropriate
web page where the form could be downloaded. Beyoat, on the facts
of this case, the duty to act fairly does not regtine Director to say or do
anything.

57. On the facts, the Director was not entitled to waitil a
follow-up letter from the applicant was receiveddoe advising him of the
requirement and procedure for the making of aniegiobn for verification
of his status. To suggest otherwise would be totipai cart before the

horse.

58. For these reasons, | take the view that the Dirduas failed
to act fairly, in relation to his statutory funatido verify claims of the

status of a permanent resident.

59. However, even leaving aside the construction issmeerning
section 2(4)(b), this would not be the end of thatter. One would still
have to ask, as a third sub-issue here, what woal@ happened to the
applicant’s case if the Director had properly addisand assisted him.
Would he have made an application for verificationtime (ie before
30 March 2006 when he was convicted and senterc@dgdrisonment)?
On this issue, there is no direct evidence. Mr Bsks the Court to draw
an inference in his client’s favour. Ms Sit foetBirector urges the Court
to take into account the whole history of the matt@articularly the
inaction of the applicant after receipt of the Dio#’s reply letter dated
6 March 2006.
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60. On reflection, | accept Ms Sit's argument. The emédble
fact is that notwithstanding the receipt of the &rbh 2006 letter, the
applicant did nothing, that is to say, he did ne#@remake an application
for extension of his permission to stay, even tloiigvas going to expire
on 18 March 2006. In fact, as from 18 March 2006, applicant became
an overstayer, and he would not be regarded asaoiigi resident in Hong
Kong by reason of section 2(4)(a)(ii) of the Ordioa (irrespective of
section 2(4)(b)).

61. The burden of proof is on the applicant to establisal

prejudice by reason of the breach that he comphknasit. On the totality
of the evidence before the Court, | am unable twdthe inference that,
more probable than not, had the letter of 6 Mar@b62from the Director
been more helpful and informative, the applicanuldohave made an
application for verification of status in time, tha to say, before 30 March
2006 when he was sentenced to imprisonment, dt,vabrse, before
18 March 2006, when he became an overstayer (inabtisence of a

successful application for an extension of stay).

62. For this reason, | take the view that all theseiargnts arising
from the letter of 14 February 2006 would take #pplicant nowhere.
Relief would have to be denied notwithstanding téwhnical breach that
he had managed to establish, even if | had deditedonstruction issue

regarding section 2(4)(b) of the Immigration Ordina in a different way.

Outcome

63. For all these reasons, the application for judiceaiiew must

fail. It is dismissed. The parties are agreed tosts should follow the
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event. | order that the applicant pay to the radpats their costs of these
proceedings, including all costs previously reséyvt® be taxed if not
agreed. | further order legal aid taxation in extf the applicant’s own

costs.

64. | thank counsel for their assistance.

(Andrew Cheung)
Judge of the Court of First Instance
High Court

Mr Hectar Pun, instructed by Yip & Liu, for the digant
Ms Eva Sit, instructed by the Department of Jusfimethe respondents

[os)



