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Lord Justice Buxton :

These appeals

1.

All of these appeals concern persons seeking imdiae protection of the Refugee
Convention against deportation to their nativerEat They involve one common
issue of some general importance. The preserdig®lof the authorities in Eritrea,
and their treatment of their fellow citizens, haveen the subject of a series of
detailed and anxious enquiries by the Asylum andnignation Tribunal. It is
impossible to understand these or other Eritreasesavithout reference to that
background, which is now authoritatively to be fdun the AIT's Country Guidance
decision inMA (Draft evaders-illegal departures-risk)Eritrea CG [2007] UKAIT
00059

The current position in Eritrea: MA

2.

In what follows, references to paragraph numbezs@the judgment iMA.

National Service

3.

All Eritrean citizens between the ages of 18 andabf) subject to exemptions for
those who had already taken part in earlier natioraas [8280], liable to perform
“National Service”. That expression is put inemed commas, because the AIT
accepted that there was a conceptual distinctibmdssmmilitary andnational service

[8 272]. Active military service consists of smonths training, and then twelve
months work [8283], either on military service asls or in development work in the
national interest, albeit often in the private sed88 287-288]. The latter group
remain under the authority of the Ministry of Defenand continue to receive only
their military stipend rather than pay at civililvels [§ 295]. It is strongly in the
economic interests of the Eritrean government taimethis source of cheap labour,
and the possibility exists in Eritrea of an indé@érextension of the tasks allocated to
the citizen under the umbrella of national seryg207].

There was a good deal of debateMA about the concept and the occurrence of
“demobilisation”. It is accepted at least for therpose of these appeals that any
attempts at demobilisation in the sense of the itextion of any national service
obligations have been abandoned since about 2008tdte as we have seen claiming
to be able to retain persons in national servigoibe the formal periods referred to
above. Witnesses however suggested that demaioilisa a more “Eritrean” sense
would occur when a person was released from spaltyfimilitary service, but was
assigned to the civil sector under the compulsorgngements also referred to above
[8 296].

Additionally, even those no longer working undetiowal service, or who had not
been called up in the first place, would remaimlgafor return to such service until
they reached the age of 50.

The conclusions of the AIT as to the risk factamsgersons undertaking or liable for
national service should they leave Eritrea are mdt in several places in the
determination and are not entirely easy to summabst are most easily found in 88
338-339 of the AlIT’s determination:



...the government releases individuals from NS bauires
them to undertaken compulsory employment eitheectly
through the Ministry of Defence or with designatdployers
within the private sector but still on military paySuch people
are, it is plain from the evidence, at real riskbefng regarded
as deserters on return to Eritrea and seriouslyeifited....It
must thus be considered as to whether those thasha#
describe asdn reserve’, as members of the NS, are likely to be
perceived as deserters if they were returned fafigwan illegal
exit from Eritrea.

Illegal Exit

7.

10.

The AIT thus saw the issue of whether persons imtwhey described as the
“reserve” category had left Eritrea illegally asicial to deciding whether, on return,
they would suffer the ill-treatment, agreed to amtoto persecution for Refugee
Convention purposes, that is directed in Eritredeserters. The same issue arises in
the case of persons who would otherwise be se@hmadtsevaders, on the basis that
they had left the country with the object or effettavoiding their national service
obligations. That was a logical conclusion, bseaa person who is permitted to
leave is hardly likely to be perceived as havingeded from an extant national
service duty, or to have wrongfully avoided thatydua the first place.

The AIT accordingly examined the evidence as to \ahd in what circumstances
were permitted to leave Eritrea. Their conclusiares again, to be found in several
parts of the determination, but can be summarisddlws.

First, there is no doubt that the availability ofitevisas from Eritrea is closely
controlled, and therefore large numbers of citizehe leave the country are obliged
to do so illegally [§ 361]. Second, the AIT acegpthe evidence of an expert, Dr
Kibreab, that it was unlikely that a male of militaservice age would be able to
obtain a visa unless he came within one of a nurobéimited categories [§ 357].
Those categories in Dr Kibreab’s view compriseduaber of types of person not
affected by national service: party activists, Mtars and ex-Ministers, persons over
40 who wished to visit relatives or go on Haj amgernment officials [§ 348].

Third, there was some conflict of evidence as ®phbsition of students. Dr Kibreab
said that exit visas had been available to persarscholarships, as opposed to mere
students, but that that policy had now been resttioowing to the substantial
proportion of those studying on scholarships abmehd had decided not to return to
Eritrea [8348]. The AIT at its 8357 appears twéhaccepted, or at least noted, the
distinction between scholars and ordinary studdmis,it also noted the evidence of
the British Embassy that many applications continaebe received for entry
clearance, the implication being that persons wawgtgo through that process if it
was futile because they could not obtain an exa\g8 355 and 363]. The AIT
concluded:

while it is plainly the case that many of those véxit Eritrea
do so illegally, the evidence regarding visas idshie the UK
Embassy in Asmara, read with the evidence regarti@gange
of categories of persons whom Dr Kibreab consideredld be
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allowed to leave legally, shows that it cannot dimpe
assumed that an Eritrean claimant who has leftdarihas done
so illegally.

The issue in the light of the facts found in theseases
The burden and standard of proof

11. The burden of showing that he has a well-founded @ persecution falls on the
applicant, but the standard that he has to meabtisa demanding one. Its most
convenient expression is in terms of a reasonaddged of likelihood that he will be
persecuted for a Convention reason if returned isodwn country: R v Home
Secretary Eritrea p Svakumaran [1988] 1 AC 958 at p 994F, per Lord Keith of
Kinkel. Persons who have left Eritrea illegallyeain significant danger of
Convention persecution on their return.  The daesin any particular case is
therefore whether there is a reasonable degre&althbod that the applicant did
leave Eritrea illegally.

12. That question raises particular difficulties whes, in these appeals, an applicant
relies, or is obliged to rely, on evidence as te tfeneral incidence of illegal exit
rather than upon an account of his own actual eXihat problem was underlined by
this court in another Eritrea cagejaya and Sammy v SSHD [2006] EWCA Civ 40 (a
case that concerned draft evasion rather tharalllegt as such), when Richards LJ at
810 cited with approval some observations of th€ Il\KA [2005] UKAIT 00165:

each case must be considered and assessed ighheflithe
appellant’s individual circumstances. It may ba, éxample,
that a person who is of eligible draft age, attiéase or she is
still relatively young, will not need to establiskery much
more. However, we think that in all cases somethmore
must be shown. It would be quite wrong, for exangbr

someone who has in fact obtained an exemption frolary

service, to succeed simply on the basis that heshawn he
was of eligible draft age. Persons who fail toegév credible
account of material particulars relating to theistéry and
circumstances cannot easily show that they wouldatbask
solely because they are of eligible draft age.

13. That approach was echoed in the present contekkegdl departure in 8449 MA:

A finding as to whether an Eritrean appellant Hasas that it
is reasonably likely he or she left the countryeghlly is
therefore likely to remain crucial in deciding risk return to
that country....In making such a finding, judiciactdinders
will need to be aware of evidence that tends towsliloe
numbers of those exiting Eritrea illegally appear be
substantially higher than those who do so legaly d@hat
distaste for what is effectively and open-endediserat the
behest of the state lies behind a good deal of cimeent
emigration from Eritrea. Nevertheless, where as@erhas
come to this country and given what the fact-findencludes
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14.

(according to the requisite standard of proof)éah incredible
account of his or her experiences, that person wellyfail to
show that he or she exited illegally.

In each of the present appeals the appellants @dnghly circumstantial account of
their experiences in Eritrea and of how they le& ¢ountry which was almost wholly
disbelieved by the respective Immigration Judges.is therefore first necessary to
consider what is left of the appellants’ accounthaf facts relevant to their own case.
That will not take long in the cases of GM and YEcause they do not seek to
challenge, even if they could have done so, theigraton Judges’ findings of
almost total lack of credibility. MY does arguefbre us that the Immigration Judge
was wrong in law in his findings in her case, ama &rguments to that effect will
have to be investigated more fully.

The facts as found: GM

15.

16.

17.

GM was born on 1 February 1980. He was calledoupnilitary service in 1998. He
entered the UK clandestinely on 11 May 2006. Heega detailed account of his
conversion to the Pentecostal faith while in militaervice, of his military arrest and
ill-treatment because of his faith, and of his psc&kom custody and from Eritrea.
He claimed asylum on the basis of feared persatbigcause of his faith and because
he had left Eritrea illegally.

In her Refusal Letter the Secretary of State daadl it was not disputed that GM had
been called up for military service, but that itsmeonsidered that that service had
been completed before GM left Eritrea. Immigratibudge Levin did not directly
address that concession when he found, at hist883GM had “given an account of
events in Eritrea which from start to finish is notedible”. In particular, the
Immigration Judge found that the claim of conveansto Pentecostalism had been
fabricated, and at his §28 he found

the Appellant’s claim not to be credible that hes lescaped
from military detention and consequently | am natisied

even to the low standard of proof that he will lbasidered to
be a military deserter upon his return to Eritrea.

Accordingly, and taking the findings at their méstourable to GM, the only proven
facts in his case are that he was born in 1980cafidd up for military service in
1998.

The facts as found: YT

18.

YT was born on 10 September 1980, and entered @4 January 2005. His
evidence was that he was called up for militaryiserin 1998, and served in the war
against Ethiopia, in connexion with which he was2000 reprimanded for alleged
cowardice. He remained in service until the en@@4, when his rifle was stolen,
for which he suffered a form of field punishmeritie escaped from that and made his
way across the border into Sudan, which he waslemab leave with the help of an
agent. He claimed to fear persecution as a deskede the military if he were
returned to Eritrea.
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19.

20.

Senior Immigration Judge Freeman said, at histgt, t

| see no reason to disbelieve the appellant’s attcot the
earlier part of his service with the Eritrean Arnmgluding the
incident in 2000.

But, having analysed the history in some detaitl painted to some elements in it
that were not, taken in isolation, necessarilyeddsle, he held, at his 8§ 22-24, that

Given the other serious difficulties with his histo of
detention, ill-treatment and escape, then despitat W might
have been prepared to accept in isolation, | canegard it,
taken as a whole, as even reasonably likely tarlee.t..I am
not prepared to regard him as a witness of trudutany of his
personal circumstances which are seriously in issue

Accordingly, the only proven facts in the case af &fe that he was born in 1980 and
called up for military service in 1998, where hemegned until 2000.

The facts as found: MY

21.

22.

23.

MY was born on 16 September 1985. She claimedate farrived illegally in the
United Kingdom on 8 December 2002. She appliesuiacessfully for asylum in
2003, and then made a fresh application which wasmidsed in 2006.
Reconsideration was ordered of the latter decidtmadecision on reconsideration of
Immigration Judge Sacks being the decision now uappeal.

MY had claimed asylum on the basis of being sudeelysa Jehovah’s Witness and a
Pentecostalist. She was disbelieved on both cduntsnmigration Judge Sacks’s

predecessors. She said in the present proceetthatgshe had been born in Ethiopia,
but in 2001 was deported to Eritrea with her fanbigécause of her father’s activities
in contributing money to the Eritrea governmenthe §jave what the Immigration

Judge considered to be conflicting accounts of tmwdeportation was effected. On
arrival in Eritrea she did not want to perform maity service, so was helped by an
uncle to leave the country. He made all the aearents with the agent, in whose
company MY flew to the United Kingdom from Asmarapart. She has had no

contact with her family since arriving in the Undt&ingdom in 2002. She now has a
child by a man whom she has met in the United Kamgd Her case is not put on the
basis of her family situation, but solely on hearf®of being persecuted as a draft
evader if returned to Eritrea.

Immigration Judge Sacks pointed out in his 882628 he was unable to ignore the
fact that MY had been found not to be crediblewy tmmigration Judges; that MY
had given inconsistent accounts of her deportdtimm Ethiopia; and that a previous
history of ill-treatment by the authorities in Eei& had not been repeated or supported
before him. He then said, at his §29:

The prime issue that | must decide is whether erethdence |
can find that this Appellant did leave Eritreagiddly. 1 find it
difficult to accept that a person seeking to leBvigrea illegally
would attempt to do so by a route that would bitreg to the
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24,

25.

26.

27.

attention of the authorities. If the Appellanttlefa Asmara
airport as claimed then | would have expected hpuagard to
her age that she would have been subject to theirsgciof the
officials at the airport. | do not accept that sheuld have
been allowed to have left with the ease that shiensl.

And the judge went on in some detail to find asredible the details of MY’s
account of her departure, including that she ditl k)naow what name she was
travelling under; never had her travel documenig] was out of hearing of the
agent when he dealt with the immigration authasiteth at Asmara and on arrival
in the United Kingdom.

Those conclusions were criticised before us asiomal or unfair. First, it was said
to be unfair to complain that MY had not repeatetier latest account the allegations
of ill-treatment in Eritrea. She had properly atb@med them because they had been
found to be untrue by previous Immigration Judgeé®econd, it was procedurally
unfair to have relied on discrepancies betweervén®us accounts of the deportation
from Eritrea without putting the appellant on netithat that would be done and
inviting submissions. | am not impressed by thos@plaints. An appellant who is
professionally represented can hardly be surprifethe court in a review of
credibility refers to earlier findings and discrepees.

But in any event these complaints fall away infidmee of the judge’s approach in his
829, set out above. It is quite clear that heateid the appellant’s account because of
its inherent implausibility, and not because it Hegkn given by someone found by
others or thought by him to have lied about othatters on other occasions. There
was nothing perverse or unfair in his conclusiontioe question that he correctly
posed for himself, of whether he could find that Né¥t Eritrea illegally.

The appellant also complained that evidence had lggeen by a Dr Love to the
effect that the appellant would almost certainlyénaequired false documents if she
was to leave Eritrea. The judge, even if rejertime evidence as to exit via Asmara,
should have gone on to consider whether a differantl according to Dr Love
unlawful, exit had occurred. There is an elenm@nparadox about that argument,
which amounts to saying that quite apart from leisegal suspicion of the history the
Immigration Judge should additionally have disbadik the appellant because what
she testified to was inconsistent with the evideoicBr Love. It was not wrong of
the Immigration Judge to have rejected that casé was put to him, but as | shall
demonstrate below there is a more sophisticatesiorerof that argument that does
need further consideration.

The evidential position as to exit from EritreaNtY’s case was, therefore, as stated
by the Immigration Judge in his 8§33:

Having found the Appellant not to be credible as the
evidence as to the circumstances in which sheElgtitea | am
left in the position whereby there is no evidencesatisfy me
as to the means by which the Appellant did indeeavé
Eritrea.
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Three preliminary matters

28.

29.

30.

31.

Before addressing the cases now advanced by tredlams | should dispose of three
preliminary issues.

First, in each of the cases the Immigration Judgesd that the appellants had
fabricated a large part of their evidence, the oabject being to deceive the
immigration authorities both administrative andigial. In the preliminary process
in this court some reserve was expressed abouwtati#nued reliance on the asylum
system by persons who had subjected it to seriasssa in the past. That same
concern was raised by the Immigration Judge in @B8is determination in GM.
However, that consideration cannot in itself weigth us, because the obligation of
the court is to respect the international obligagi@f the United Kingdom towards
persons who do in fact fall within the protectidtlte Refugee Convention, however
little such persons may have assisted their cadgily or acting in bad faith: see
Mbanga [1996] Imm AR 136 at p142 per Millett LJ; and magenerallyDanian v
SSHD [2000] Imm AR 96.

Second, in none of the appeals has any indicatiafi Aaeen given of what evidence
about their individual cases the appellants woubgv rwish to give, having been
disbelieved in what they originally said. Mr NidQC austerely said that there was
no forum in which the appellants’ true case cowdallvanced. Accepting that that is
so, or at least that that is the perception adopyetthe appellants, the outcome is that
this court is in the same position as the tribubal®w, of knowing virtually nothing
about the individual experience of these three lqmis.

Third, the observation idriaya and Sammy and inMA that a person who has not
given a credible account of his own history caneasily show that he would be at
risk as a draft evader or because of illegal exiwith respect, a robust assessment of
practical likelihood, but it is not expressed asj aannot be, any sort of rule of law or
even rule of thumb. In every case it is still @sgary to consider, despite the failure
of the applicant to help himself by giving a true any account of his own
experiences, whether there is a reasonable likaditod persecution on return. In all
of the present cases the appellants argued thatothkty of material before the
respective tribunals, even though it included almpe contribution from the
appellants themselves, required a positive answethat question. To those
arguments | now turn.

The effect of conscription in the cases of GM and YT

32.

Mr Nicol QC argued that in the cases of GM and Yi€ré was sufficient accepted
evidence about their individual experience to emabideed require, a finding that
they qualified for international protection. It hbden accepted that both GM and YT
had been conscripted into national service. Adogty, they would simply by their
presence in the United Kingdom be perceived asrigse It was not necessary to
say more, or to give any further evidence of whatythad been doing in Eritrea or
what had in fact happened to them there. = As MroNput it in his skeleton
argument:

It was accepted that GM and YT were young men waod h
been called up for national service in Eritrea.heTTribunal
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found in MA that, with immaterial exceptions, nat& service
continued until the age of 50 (which plainly nertled these
Appellants were). While the particular accountsiclhthey
gave of how they had come to desert were disbalietiee
Appellants submit that the Tribunal on thi& findings should
nonetheless have concluded that they were desettiatsthey
could not have obtained exit visas to leave Erita@dully and,
therefore, on return they would have faced a resid of ill

treatment.

33.  Mr Collins was however able to demonstrate frivtA that the distinction relied on
between persons actually conscripted for militamnvige and those merely eligible for
such service was not one formulated by the AIT. he Bummary of the AIT’s
conclusion that illegal exit is a crucial considema (MA at 8449, set out in 813
above) comes at the end of a passage in which tiwbsehave completed active
national service and those merely eligible for ssefvice are considered by the AIT
on equal terms. It may well be the case that thds® are engaged gctive military
service (as to which see 83 above) will never bergpermission to leave the country
and thus the service, and will be treated as dasertBut although it was accepted
that both GM and YT entered upon such servicegtieeonly their own word, which
has not been accepted, that they were still in sutive military service when they
left Eritrea: see 88 17 and 20 above. Accordinghd contrary to the assumption in
the argument set out in 832 above, the factorith&M and YT's cases is alleged to
make it impossible that they would have been gchatét visas has not been proved.

34. Their cases accordingly have to be considered omlthe basis of the more general
contention that is advanced by all of the appedlatat which | now turn.

The evidence about and assessment of illegal exit from Eritrea

35. As we have seeMA assumed that the crucial factor that would leagdisecution
on return was previous illegal exit. | did notdenstand that proposition to be in
issue before us. The appellants however contetigddeven though there was no
accepted evidence before the tribunals as to their means of exit, the material
before the tribunals should have led them to calelapplying theSvakumaran
standard, that there was a reasonable degreeetihbkd that each appellant had left
illegally; or, alternatively, that whether or ndtat was the case, a reasonable degree
of likelihood that on return the appellants would perceived by the Eritrean
authorities as having left illegally.

36. The argument is short and simple. It is accefitatia large proportion of those who
leave Eritrea do so illegally. The only persortsovare permitted to leave are those
who fall within a very limited number of categoriege 8§ 9-10 above. It was most
unlikely that any of the present appellants wouwlll Within any of those categories,
and in the absence of any evidence from the Segret&tate suggesting the contrary
it must be assumed that they did not do so. Acoghy the fact that the appellants
had said nothing about themselves did not matteretwas more than a reasonable
degree of likelihood, but rather a probability aree certainty that they had left
illegally.
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37.

38.

39.

40.

41.

42.

43.

This argument would be compelling if it could beoaim that none of the appellants
could fall within the classes of permitted leavdrscause then the mere fact that they
had left Eritrea would establish of itself thatyhead left illegally. But the evidence
does not go that far. While | would readily adegpthat young people such as the
appellants are unlikely to fit into most of the emries, including Ministers and
government officials and probably also party astsji the evidence as to the position
of students that was apparently accepted by the(8¢€ 810 above) shows a much
greater degree of uncertainty. When we know mgtlibout the individual situation
of any of the appellants, the question becomeshené¢here is a reasonable degree of
likelihood that any one of them did not fall intayacategory, particularly students,
who are permitted to leave.

| have not found that question easy to answer have reached different conclusions
on it in the different appeals that are before us.

So far as GM and YT are concerned, their livesaarevidential blank between 2000
and their arrival in the United Kingdom, in 2006tive case of GM and 2005 in the
case of YT. Both Immigration Judges rightly thbughat it was not their task to
speculate as to what the appellants had been diungg that period. And in any
event such enquiry would indeed have been entspbculative. While they are
unlikely to have fallen into any of the categornieported in 89 above, they were of an
age to have moved into the student category emstisag the AIT. Since they put
forward no truthful material about what they weoengj in the relevant period, it is in
my view impossible to say that there is a reasandblree of likelihood that during
that period the appellants did not move into thelesht category.

At the same time, it is equally impossible to dagtit is likely that they did enter that
category. That however is not the test. Mr Nigak wrong in suggesting that it was
for the Secretary of State to produce evidenchdbeffect. That would indeed be to
reverse the burden of proof. As this court puh ifriaya and Sammy, cited in 812
above, it may not be necessary for the appellastugh circumstances to say much,
but he must say something, adduce some evidenteptite him in a vulnerable
position, before the effective burden of contradigthis case passes to the Secretary
of State.

Nor is the position different if the question iked of whether GM and YT would be
perceived as having left illegally. If they didtnn fact leave illegally, which is a
conclusion that on the evidence in this case tlesemot been able to counter, then
they will or should be able to demonstrate that fa¢he Eritrean authorities.

For those reasons | would therefore dismiss theappn the cases of GM and YT.

The case of MY is much more difficult. Like théher two appellants, she is in the
position of having given no acceptable evidenceualibe way in which she left

Eritrea. | accept that the burden of proof, ii$ ttase of the fact that she left Eritrea
illegally, is on her, and that when a person begatime burden can point to no
evidence at all then her case necessarily fails.| Bo not accept that it follows as a
rule that at least some of that evidence must kengby the party herself. The
guestion must be whether on all the material betbescourt the burden has been
discharged. In MY’s case it was accepted thatvgage 17 years and 4 months old
when she left Eritrea and came to the United Kimgdd hat fact alone makes it very
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44,

45.

46.

47.

difficult indeed even arguably to fit her into aoy the categories of person who
might obtain exit visas, including the student gaty discussed above. A girl of 16,
or at best 17, is a very implausible member of ahthe categories identified by Dr
Kibreab and accepted by the AIT: see 89 above. @mntb a position as a student,
MY’s age makes it very unlikely that she would hdfisiently advanced in her
studies to have entered the limited class recodniséVA to which | refer in 8§10
above.

In my view, therefore, it was incumbent on the Irgration Judge to consider on the
basis of all the evidence, including the findingsta country conditions that were
made inMA, whether there was a reasonable degree of likadiitbat during her
period of residence in Eritrea MY did not fall inbme of the categories that could or
might leave the country legally. That is not hihwe judge dealt with the matter. In
834 of his determination he quoted a statemend#48®fMA that expresses the same
sentiment, though in slightly different terms, &8 of that determination (set out in
§ 13 above):

A person of or approaching draft age who failstovs that he
or she left Eritrea illegally is not reasonablyelk to be
regarded with serious hostility on return everhd tauthorities
are or would be reasonably likely to be aware that person
has made an unsuccessful asylum claim abroad.

The Immigration Judge continued:

In this case | have found as a fact on the evidéxetere me
that this Appellant has failed to show that she [Efitrea
illegally. Having made that finding | must therefogo on to
apply the reasoning of the Tribunal in paragrapB d#their
decision and arrive at the decision that this Alamelis not
reasonably likely to be regarded with serious tigstin return.

However, the finding that the Appellans fiailed to show that she left Eritrea illegally
was based entirely upon, and was seen as follofromg, the fact that MY herself had
given no credible evidence as to the means by wétehleft Eritrea. To regard that
as conclusive upon the issue that the court haedale is, with respect, to make the
error identified in 831 above: the failure of tt@se advanced by the appellant does
not lead as a matter of necessity to the failureesfcase if there is other evidence of
general circumstances or probabilities against whibat little is known about the
applicant can be assessed.

The judge having taken an incorrect apgrda the evidence, it falls to this  court to
reconsider the case on the basis of that evideide evidence referred to above, and
despite MY'’s failure to give truthful evidence eithabout her activities in Eritrea or
about her actual exit from that country, drivestméhe conclusion that even though |
cannot say how MY actually left Eritrea, there musbnly by elimination of other
possibilities, be a reasonable degree of likelihthad she had left illegally.

| note the concern expressed by Dyson LJ, whosgnjedt | have had the benefit of
reading in draft, that my reasons for holding ds In the cases of GM and YT should
apply equally to the case of MY. | accept thanasatter of strict logic that may be
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48.

so. However, the issue as | have sought to fotmutan 837 above was whether
there is a reasonable degree of likelihood thaaréiqular applicant did not fall into
any of the categories that are known to be perdhitteleave. The long gap in GM
and YT’s history, and their failure to provide atmythful evidence to fill that gap,
meant that it was not possible confidently to anstivat question in their favour. If
that question is asked in the case of MY, | finddtunlikely, on what is known about
her, that she could have fallen into any of thostegories that, despite the lack of
positive evidence, | do not feel similarly inhildtédrom making that assessment of
likelihood in her favour.

Accordingly, and respectfully recognising the ditfities of the case as set out by my
Lords, | would allow the appeal in MY’s case antsitute the foregoing conclusion
for that reached by the judge.

LORD JUSTICE LAWS:

49.

50.

51.

52.

| have had the opportunity to read Lord Justice tBas judgment in draft, and |
adopt with gratitude his account of the facts amdumstances of these appeals. |
agree with him that the appeals of GM and YT mestlismissed for the reasons he
gives. As Buxton LJ says (paragraph 43) the c&ddYo is much more difficult.
With some diffidence | have reached the conclusiat her appeal also should be
dismissed.

The duty of the immigration judge was to decide thke MY had established, to the
standard of proof explained Bivakumaran [1988] 1 AC 958, that she would suffer
persecution within the meaning of the Refugee Cotwe (or ill-treatment in
violation of ECHR Article 3) if she were returneal Eritrea. He had to ask himself
whether there was a reasonable likelihood of suchuicome — that is to say, a real
or substantial likelihood as opposed to a merehgifal possibility. The standard is
lower than the conventional balance of probabilitiProof of a 51% chance (or
greater) is not required.

In this case, as Buxton LJ has explained (paragtdphthe concrete question for the
immigration judge was whether there was a reasenddgree of likelihood that MY
had left Eritrea illegally. As her positive accotnad been disbelieved she had to rely
(like her co-appellants) on general evidence altoatrelative frequency of illegal
exit. Buxton LJ attaches importance (paragraplffyt® the undisputed fact that she
was no more than 17 years and 4 months old whene#thEritrea and came to the
United Kingdom, and with respect one at once urideds why. He considers that
the fact of her age poses great difficulty in theyvef placing her within any of the
categories of persons who on the evidence miglaivecexit visas, and concludes
(paragraph 46) that “there must, if only by elintioa of other possibilities, be a
reasonable degree of likelihood that she... lefgdle/”. He holds (paragraph 45)
that the immigration judge wrongly treated the fawt MY had given no credible
evidence as to the means by which she left Erageaonclusive of the question that
the court he had to decide.

| accept that there may be cases where the appeltastimony is disbelieved but
other evidence proves his/her asylum claim; andt®uxX.J has cited authority
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(paragraph 29) to show that the court’s duty igitalicate a good asylum claim even
though the appellant may have lied or otherwisedidh bad faith: sed&lbanga
[1996] Imm AR 136, 142 an®anian v SSHD [2000] Imm AR 96. But here, the
consequence of MY having been disbelieved is thertetis no material on which the
immigration judge or this court can make any firgdas to how MY left Eritrea.

53. In my judgment that circumstance poses great dities for MY’s case. The fact (if
it be so) that it is reasonably likely that anyyEar old girl from Eritrea, about whom
nothing else relevant is known, left the countlgghlly does not entail the conclusion
thatthis particular 17 year old girl did so. The reason is that thebpbility that a
particular person has or has not left illegally trdespend on the particular facts of her
case. Those facts may produce a conclusion qufferesht from that relating to
illegal exit by members of such a class of persam®ut whose particular
circumstances, however, the court knows nothingentiean their membership of the
class. There may indeed be a general probabiliiflegal exit by members of the
class; but the particular facts may make all tHeedince. | think with respect that
this consideration lies behind the observations@ama by Richards LJ iAriaya and
Sammy v SSHD [2006] EWCA Civ 40, and paragraph 449NtA, which Buxton LJ
cites at paragraphs 12 and 13.

54. The position would only be otherwise if the genenatlence was so solid as to admit
of only fanciful exceptions; if the court or tribainconcluded that the 17 year old
must have left illegallyvhatever the particular facts.

55. Is that the position here? | do not think thasit The categories of persons found by
the AIT in MA (largely founded on Dr Kibreab’s evidence) to bendidates, or
promising candidates, for exit visas, were not helde closed or watertight. That
seems to me to be demonstrated by the tribunaartrent of the British Embassy
evidence at paragraphs 355 ff and culminating e dlosing sentence of paragraph
363, cited by Buxton LJ at paragraph 10. It i®alstable that the AIT’s conclusion
about the chances of a young male obtaining aisisxpressed (paragraph 357) in
terms of unlikelihood only. Moreover | read pamggn 449, cited by Buxton LJ at
paragraph 13, as showing that the AITMA itself considered proof of an appellant’s
particular circumstances to be an important fadtordetermining whether the
appellant left Eritrea illegally.

56. In short, | do not consider that MY can demonsteateasonable degree of likelihood
that she left Eritrea illegally in the absence omg evidence, accepted by the fact-
finding tribunal, upon which conclusions might be\eed at concerning her personal
circumstances. The case is a stark one. MY indesd specific evidence as to the
manner of her leaving Eritrea, through Asmara atrpdhe immigration judge found
(paragraph 29) that was incredible unless (in €ffslce had leftegally: she would
have been subject to the scrutiny of officialshet &irport. It is quite impossible to
suggest that the immigration judge was wrong te tidlat approach. | agree entirely
with Buxton LJ’s rejection (paragraphs 25 and 26)coticisms of paragraph 29
advanced on MY’s behalf.

57. Had the immigration judge actually found that slael heft through the airport but
legally, that would of course have been the enldenfcase. | do not think her appeal
to this court can now prosper on the basis thatirtimaigration judge was right to
reject her own account of her departure, but shbalk proceeded to hold that she
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58.

must have left illegally by some other wholly umt&ed means. | do not say there
could not be such a case. But it would require mtighter, more comprehensive
evidence of the general position relied on thawo ise found inVA or this case. That
conclusion does not offend the low standard of pgigen by Svakumaran, for that
must be applied to the individual case; it canr@tbne by general evidence, unless
as | have said the possibility that the particdaects may make a difference is
effectively excluded.

| would dismiss all three appeals.

Lord Justice Dyson :

59.

60.

61.

62.

63.

| agree that the appeals of GM and YT must be dised for the reasons given by
Buxton LJ, but | agree with Laws LJ that MY’s apb&aould be dismissed too.

At [32] of his determination, the immigration judgejected MY’s account of her
exit from Eritrea as incredible. He was entitledlb so for the reasons that he gave.
He concluded, therefore, that there was no cred#ldence as to how she left
Eritrea. It followed that MY had failed to showathshe had left the country
illegally [34]. Although the judge said at [37]athin reaching his decision he had
considered all the evidence that had been presémteid, it is clear from [38] that
he regarded the lack of credibility in MY’s accowast determinative of the question
whether her departure from Eritrea had been illegal

In substance, the issue for the judge was whethéhbt established that there was
a reasonable likelihood that she had left Erittesally. | agree with Buxton LJ
that the fact that MY herself had given no credibledence as to how she left
Eritrea was not conclusive of that issue, which teatde determined on the basis of
all the material that was before the judge. Bagree with Laws LJ that the fact
that there is a reasonable likelihood of illegalt @y members of a particular
category, say 17 year old girls, does not necdgsantail the proposition that there
Is a reasonable likelihood that the exit by a patér member of that category was
illegal. Unless it can safely be said that exitdmy 17 year old girl is illegal,
whether it is reasonably likely that the exit by iadividual 17 year old girl was
illegal will depend on the facts of her particutase. Her failure to give a credible
account of those facts may lead to the conclusiah $he has not shown that there
is a reasonable likelihood that her exit was illega

Laws LJ says that where a case depends entirefenaral evidence, it will only
succeed if, fanciful exceptions apart, the clainfamist have left illegallywhatever
the facts” [52] and unless the “possibility thae tparticular facts may make a
difference is effectively excluded” [55]. | agree.

Even if the only category of 17 year old girl whoutd leave Eritrea legally was
students in receipt of scholarships, | would beased to dismiss MY’s appeal
because there is no evidence as to the percentagdsoof that age who fall into

that category and the judge made no relevant fgedin But as Laws LJ points out,
the evidence iMA was that the categories of persons who were catetidor exit

visas was not closed. The evidence obtained fianvisa section of the British
Embassy was that a “wide range of paid applicatiese made to the British
Embassy for entry clearance to the United Kingdoimias “not credible that these
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64.

65.

people would waste their money if they had notaagyeobtained exit visas from the
authorities” and a significant number of these peapere between the ages of 10
and 50: see [355]. This evidence was acceptethdALT at [363]: “the evidence
regarding visas issued by the UK Embassy in Asnvainen read with the evidence
regarding the range of categories of persons whomilreab considered would be
allowed to leave legally, shows that it cannot dymipe assumed that an Eritrean
claimant who has left Eritrea has done so illegally

Nothing is known about MY except that she left i@t in December 2002 when
she was 17 years of age. The burden was on hshdw that there was a
reasonably likelihood that her exit was illegaln my judgment, she did not
discharge this burden. | note the finding at [3BVMA that it is unlikely that a
male of military service age would be able to abtan exit visa unless he came
within one of the specified categories. But thisrao similar finding in relation to
young women. With respect to Buxton LJ, it seenme that his reasoning at [39]
and [40] above (with which | agree) should leads&me conclusion in respect of
MY as in respect of GM and YT. In her case adairs, any enquiry as to what she
had been doing would be speculative. The only knalfferences between her
case and theirs were their sex and age. But ifjudiyment, once her account was
rejected as incredible, the fact that she was feraatl 17 at the material time does
not take her case out of the realm of speculat®he might have been a student in
receipt of a scholarship. There was no evidenacmtathe number of student
scholars or the age at which scholarships weredeglar And that is to leave out of
account the possibility that, even if she was ndtwdent, MY was one of the
significant number of a wide range of paid applaas from people between the
ages of 10 and 50 referred to by the British Empasswas entirely possible that
MY left Eritrea legally.

| would dismiss all three appeals.
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