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INTRODUCTION

[1] The appellant is a forty-year-old citizen of Turkey who arrived in New Zealand on 11
February 2000 with her two sons then aged thirteen and fourteen respectively. Her first
refugee application filed on 23 February 2000 failed. She now advances a second claim

based on her fear of being murdered in a so-called “honour killing”.

[2] In a decision given on 13 April 2007, a refugee status officer declined the new refugee
application on credibility grounds. As will be seen, on appeal the Authority has been
presented with more cogent evidence than that made available to the refugee status officer

and on that evidence has determined that the appellant is to be recognised as a refugee.

BACKGROUND

Personal and domestic circumstances

[3] The appellant is an Alevi Kurd from the southeast of Turkey. Her family is large,
comprising her father, mother, three elder brothers and four sisters. One brother currently
lives in Istanbul, the other two in Switzerland where they have been recognised as
refugees. A fourth brother who went to Germany took his life approximately five years

ago.

[4] Prior to his retirement the appellant’s father was a farmer by occupation and the family
was organised on the basis that the father held all the power in the family and the women
(particularly the daughters) were relegated to looking after the household and to working
on the farm. The appellant received only five years education, the view of her father
being that her time was better spent working at home. The father’s authority within the

family was absolute and it was common for the appellant, her sisters and mother to be



beaten if in his view they were carrying out their tasks inadequately or tardily. The

daughters were forbidden from speaking to any male person outside the family.

[5] At seventeen years of age the appellant was told by her father that she was to marry a
man from a nearby village whose family were also farmers. Over her protests she was
taken one night to that man’s family home and left there. When she begged her newly
acquired mother-in-law to send for her parents to take her home, her father arrived to tell

her that if she returned to his household he would Kill her.

[6] From that point on the appellant lived an unhappy life with a man for whom she had
little affection and in whose household she was subject to the control of others,
particularly her husband, his father and his mother. She was regularly assaulted by both

her husband and by her mother-in-law.

[7] In June 1994 the appellant’s husband went to the United Kingdom where he made an
unsuccessful refugee claim. The appellant was given little, if any, information as to the
reasons for the husband leaving Turkey. As it turned out, after being detained for some
eighteen months, he was deported to Turkey in July 1997. During his absence the
appellant and her two sons continued to live in the household of the father-in-law. Three
months after the husband returned to Turkey he left once more, arriving in New Zealand
in December 1997. At that time the appellant and her sons left the home of her parents-in-
law and went to live with her own parents who by this time had moved some distance

away to the far south of Turkey.

[8] In March 1999, while geographically separated, the appellant and her husband
divorced. However, it had not been the intention of the appellant and her husband that the
marriage itself be dissolved. It was a divorce in name only, it being claimed to be a device
to shield the appellant from inquiries allegedly being made by the authorities in Turkey

about the husband. The precise circumstances in which the husband initiated this



“divorce” remain unclear. Be that as it may, on 17 November 1999 the appellant was able
to obtain a false Turkish passport on which her two sons were included. On 25 January
2000 all three were issued with a New Zealand visitor’s visa and this was followed by
their arrival in New Zealand on 11 February 2000. Thereafter the appellant and her

husband resumed living together.

The first claim to refugee status

[9] On 23 February 2000 the appellant’s first refugee claim was filed. The grounds on
which that claim were advanced are fully set out in Refugee Appeal No. 73965 (10
February 2005), being the Authority’s decision on that claim. Briefly, the appellant
alleged that because of her husband’s active involvement in the People’s Democracy Party
(HADEP) he had been forced to flee Turkey. Thereafter the appellant herself had been
accused of supporting HADEP and the Kurdistan Workers’ Party (PKK). Even though
she had left the household of her parents-in-law to resume living with her own parents, she
had been detained and questioned by the authorities on four separate occasions and
questioned about her husband’s activities in HADEP. Believing that she was not safe she

travelled to New Zealand with her two sons to join her husband.

[10] By this time the husband’s own refugee claim had been partially processed.
Following a decline at first instance he had appealed to this Authority. The appeal was
heard on 13 March 2000, 30 March 2000, 13 April 2000, 28 April 2000 and 30 October
2000. The appellant was called as a witness at the hearing. In a decision given on 9
November 2000 the then panel of the Authority found both the husband and the appellant
to be untrustworthy witnesses. See Refugee Appeal No. 71750 (9 November 2000):

[35] The Authority found the [husband] to be articulate and overbearing, a person whose
demeanour suggested strongly that he would stop at nothing and say anything to achieve his
goal of refugee status. He prevaricated and attempted to avoid any questions which probed
inconsistencies or areas where implausibility was exposed. He resorted to launching into
tirades, and presented generally as a devious and untrustworthy witness.



[36] The [husband’s] wife presented as being cast much in the same mould, and her evidence
contained varying inconsistencies and generally, she displayed deviousness comparable with
her husband’s.

[11] On 22 February 2002 the appellant was interviewed at first instance in relation to her
own (first) refugee application. In a decision given on 13 June 2002 that application was
declined. An appeal to this Authority was lodged, the appeal being heard on 21 January
2005 by a differently constituted panel to that which heard the husband’s appeal. In a
decision given on 10 February 2005 the appellant’s appeal was dismissed (Refugee Appeal
No. 73965 (10 February 2005)) on credibility grounds:

[34] For the reasons explained in Refugee Appeal No. 71750 it is beyond dispute that all
claims made about the husband’s activities with HADEP are not credible. Additionally
having seen and heard from the appellant | am left in no doubt that her latest evidence on the
same point is totally unreliable. Her answers were vague and implausible and her demeanour
highly emotional. The constant refrain when asked for any detail beyond her mere reciting of
the claim that several HADEP men used to come and see her husband was “I don’t know”.

[12] In the following month representations were made by the family to the Associate
Minister of Immigration seeking his intervention by way of the grant of residence permits
but in a decision dated 18 July 2005 he declined the application. On 8 August 2005 the
husband and the appellant filed proceedings in the High Court at Auckland challenging the
Authority’s decision of 10 February 2005. However, after instructing new counsel, those
proceedings were discontinued in June 2006. While those proceedings were in train an

unsuccessful approach was made to the Prime Minister.

Recognition of the sons as refugees

[13] On 22 May 2006 the two sons were recognised as refugees by the Refugee Status
Branch of the Department of Labour on the grounds that they would be conscripted into
the Turkish Army, harshly treated because they are Kurds and required to take part in
operations against fellow Kurds, thereby putting them at risk of violating international
humanitarian law. In the event of their evading such conscription they would be

imprisoned and exposed to the risk of torture.

7



The second claim to refugee status - introduction

[14] On 22 November 2006 both the husband and the appellant lodged second applications
for refugee status. The Authority does not have the husband’s application but in summary

the appellant’s application was advanced the following grounds:

(@)  Because she left Turkey illegally on a false passport, on return she was at risk of

being stopped and questioned by the Turkish authorities.

(b)  Both her and her husband’s past history would then be discovered.

(c)  Because her two sons are of an age when they should be doing their military
service and would not be returning to Turkey with the appellant, the authorities

would note their absence and ascribe to the appellant anti-government views.

(d)  Her prolonged absence from Turkey would increase the suspicion of the

authorities.

[15] For present purposes it is important to note that on the date the appellant and her
husband submitted their second refugee claims, they were still living together. That
situation was, however, about to change. One week before Christmas of 2006 the
appellant’s husband attempted to kill the appellant preparatory to taking his own life.
Surviving the attack the appellant terminated what was left of the relationship and she has
not seen her husband since. It has been confirmed, however, that he left New Zealand on

12 February 2007 and has not returned.



[16] As can be seen from the earlier narrative, the second refugee claim was a joint
enterprise by the appellant and her husband and had every appearance of a meritless, if not

abusive, claim.

[17] However, by the time of the first instance interview on 13 February 2007, the attempt
on the appellant’s life had taken place and there was now added to her second refugee
claim her fear that should she return to Turkey, she would be killed by her husband or his

family or by the appellant’s own family.

[18] As will be seen, it is on this latter ground alone that the claim to refugee status
succeeds. The other grounds set out in the second claim do not, either individually or
taken together, establish a credible basis for a claim to refugee status and for that reason

will not be examined or discussed.

The second claim to refugee status - particulars

[19] The evidence in support of the claim that the appellant is at risk of being killed by

family members should she return to Turkey needs to be expanded on.

[20] On the appellant joining her husband in New Zealand in February 2000 his strict
control over her life and activities continued. Although she was granted a work permit
pending the determination of her first refugee claim, she was forbidden by her husband
both from working and from attending English language classes. He told her that should
she be allowed out of the home he believed she would socialise with English-speaking
people and find another man. Even the clothes she wore were dictated by the husband. If,
for example, she wore a dress with short sleeves she would be required to change or to
wear something on top, even during the warm and humid summer months in Auckland.
On a regular basis she was subjected to violence, abusive language and psychological

humiliation.



[21] In 2006, following the decline of their respective refugee claims and their
representations to the Minister of Immigration (and the futile judicial review proceedings),
the husband’s behaviour towards the appellant became even more extreme as his
psychological condition deteriorated. By then the family was destitute, the work permits
having been withdrawn consequent on the decline of the first refugee claims. From April
2006, no longer able to afford to pay rent, the appellant and her husband moved into a
garage at the home of friends who themselves are Kurdish refugees from Turkey. The
appellant’s sons slept in the family vehicle parked outside. The wife of the family in
whose garage the appellant and her husband were living, Ms [H], was called as a witness
and described how the husband’s mental condition declined during the year as he grew
increasingly depressed day by day. She was also witness to the appellant being insulted,
sworn at and assaulted by her husband. The appellant confirmed the deterioration in her
husband’s mental state and told the Authority that he would not take medication which
had been prescribed for him. He repeatedly accused her of having found a “boyfriend”

and threatened to kill her (the appellant) preparatory to his own suicide.

[22] One night, a week before Christmas of 2006, while asleep in the garage, the appellant
woke to find her husband trying to strangle her. When she asked what he was doing he
said that he was going to kill her and then take his own life. He had already prepared a
rope which she could see hanging from a beam in the garage. In the struggle which
ensued the appellant was able to escape the garage and to reach the house where she took
refuge with Ms [H]. During the confrontation which followed the appellant removed her
wedding ring and threw it at her husband, telling him that the marriage was over and that
he was to leave. That was the last time the appellant saw her husband and as mentioned

he left New Zealand on 12 February 2007 and returned to Turkey.

[23] In her evidence to the Authority, Ms [H] said that on the day following this incident
the appellant’s husband telephoned Ms [H]’s home (the appellant herself did not have a
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telephone in the garage or a cellphone) accusing his wife of having a new boyfriend and

stating that it was his intention to kill her (the appellant).

[24] Also on the day following the incident the husband’s family in Turkey telephoned Ms
[H]’s home four times and spoke to the appellant. They told her that they had learnt from
the husband that she had terminated the marriage. They said that such a thing had never
happened before in their family and was not permitted by the Kurdish community. They
told the appellant that they (the husband’s family) were required to “cleanse their dignity”
as they had been shamed in front of the entire Kurdish community. The appellant’s father-
in-law, who holds absolute authority within the husband’s family, said that he would
personally ensure that the appellant was killed. Similar telephone calls were made to the
appellant once a week thereafter, sometimes once every five days. In total some ten to
seventeen such telephone threats were made and the appellant became frightened. She
also received a telephone call from her husband before he returned to Turkey in which he

advised that should she return to Turkey he would cleanse his shame by killing her.

[25] Both of the appellant’s sons gave evidence at the appeal hearing. Each has witnessed
the abuse to which their mother has been subjected and they themselves have been
victims. One son in particular described how his father had broken his (the son’s) finger
and the other recalled receiving “four hidings”. Both had been strictly controlled and
disciplined by their father. The youngest son also described how he had remained in
telephone contact with his paternal grandparents on a monthly basis. Since December
2006 he had been repeatedly instructed by them to tell his mother to return to Turkey so
that his father could do his duty to “clean up the mess” following his betrayal by the

appellant. It was a matter of honour that he do so.

[26] The evidence of the appellant was that since June 2007 her own family have
threatened her life after the husband contacted them in Turkey and told them of the
separation. The appellant had until then concealed the ending of the relationship.

However, once her family heard that she had left her husband, her father and the brother
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who lives in Istanbul had threatened to kill her, saying that they were ashamed of her and

that they did not want her back in Turkey.

[27] This evidence was confirmed by Ms [H] who told the Authority that some three to
four months prior to the hearing before the present panel she had begun to receive
telephone calls from persons who introduced themselves as the appellant’s father and
brother. They told her (Ms [H]) that they had learnt from the appellant’s husband that the
appellant was “a bad woman” and that on her return to Turkey they would kill her. Ms
[H] told them that she did not want them to call her and by the month prior to the appeal

hearing there had been no further telephone calls.

[28] In summary the appellant’s claim to refugee status is based on evidence that having
terminated her relationship with an increasingly unstable, jealous and violent husband she
is now at risk in Turkey of being killed not only by her husband and his family, but also

by her own family in order to maintain their “honour”.

Jurisdiction - second and subsequent claims to refugee status

[29] In only limited circumstances can a second or subsequent claim to refugee status be
made. Those circumstances are prescribed by s 129J(1) of the Immigration Act 1987.
The claimant must show that since the determination of the first refugee claim
circumstances in his or her home country have changed to such an extent that the further

claim is based on significantly different grounds to the previous claim:

129J. Limitation on subsequent claims for refugee status—

(1) A-refugee status officer may not consider a claim for refugee status by a person who has
already had a claim for refugee status finally determined in New Zealand unless the officer is
satisfied that, since that determination, circumstances in the claimant's home country have
changed to such an extent that the further claim is based on significantly different grounds to
the previous claim.

(2) Inany such subsequent claim, the claimant may not challenge any finding of credibility
or fact made in relation to a previous claim, and the officer may rely on any such finding.
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[30] A person whose subsequent claim has been declined by a refugee status officer, or
whose subsequent claim has been refused to be considered by such officer on the grounds
that the statutory criteria have not been satisfied, may appeal to this Authority. Section
1290(1) provides:

1290. Appeals to Refugee Status Appeals Authority—

(1) A personwhose claim or subsequent claim has been declined by a refugee status officer,
or whose subsequent claim has been refused to be considered by an officer on the grounds
that circumstances in the claimant's home country have not changed to such an extent that the
subsequent claim is based on significantly different grounds to a previous claim, may appeal
to the Refugee Status Appeals Authority against the officer's decision.

[31] Jurisdiction to hear a subsequent claim is the corollary of the fact that the Refugee
Convention does not require that the individual leave his or her country on account of a
well-founded fear of being persecuted. The individual may decide to ask for recognition
of his or her refugee status after having already been abroad for some time. A person who
was not a refugee when he or she left the country of origin, but who becomes a refugee at
a later date, is called a refugee sur place. See the UNHCR Handbook on Procedures and
Criteria for Determining Refugee Status at para [94]. Refugee status is declaratory, not
constitutive, and the obligation of non-refoulement attaches to anyone who satisfies the

Convention definition at the date of the proposed removal from New Zealand.

[32] On the facts, jurisdiction to determine the appellant’s second claim to refugee status
has been clearly established. The events which took place in Auckland in December 2006
and the subsequent threats to her life mean that the appellant now asserts a risk of serious
harm in Turkey which did not exist prior to December 2006. Clearly circumstances in her
home country have changed to such an extent that it can be properly said that the second

claim to refugee status is based on significantly different grounds to the previous claim.

[33] Jurisdiction having been established, it is now possible to address the question

whether, on the evidence now before the Authority, the appellant has established that she
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has a well-founded fear of being persecuted for reasons of her race, religion, nationality,

membership of a particular social group or political opinion.
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THE ISSUES

[34] The Inclusion Clause in Article 1A(2) of the Refugee Convention relevantly provides

that a refugee is a person who:

“... owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of
that country; or who, not having a nationality and being outside the country of his former habitual
residence is unable or, owing to such fear, is unwilling to return to it.”

[35] In terms of Refugee Appeal No. 70074/96 Re ELLM (17 September 1996); [1998]
NZAR 252, 258-263 the principal issues are:

1. Obijectively, on the facts as found, is there a real chance of the appellant being

persecuted if returned to the country of nationality?

2. If the answer is Yes, is there a Convention reason for that risk of being persecuted?

[36] If, and only if, both of these issues are answered in the affirmative will the Authority
need to address the issue whether the appellant is nevertheless not to be recognised as a
refugee by reason of the fact that she can access meaningful state protection should she be

returned to Turkey.

Credibility

[37] Before the identified issues can be addressed an assessment must be made of the
appellant’s credibility. Any refugee claimant whose credibility as a witness has been
comprehensively rejected by two successive panels of this Authority faces an almost
insurmountable hurdle in establishing her credibility on her third appearance before a new

panel of the Authority.
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[38] The present panel is mindful of the need to avoid the re-litigation of issues thoroughly
traversed by the two earlier panels while keeping an open mind in relation to the
credibility of any new evidence advanced by the appellant in support of this, her second
refugee claim. Applying s 129P(9) of the Act, we have decided to rely on the findings of
the two earlier panels in relation to the circumstances advanced in support of the first
refugee claim but to assess for ourselves any new evidence relevant to the sur place basis
of the claim, the first and second claims being based on entirely different facts. In the
result, the appeal stands or falls on the claim that the appellant is at risk of being killed by

her husband and family members should she return to Turkey.

[39] When giving evidence about her own life experiences and freed of the need to
support the false claim to refugee status by her husband, the appellant was a credible and
persuasive witness. Our favourable assessment of her credibility has been assisted by the
independent evidence of Ms [H] who gave the Authority no reason to doubt her account of
the events which unfolded at her home once the appellant and her husband took up
residence there in the garage. Furthermore, the appellant’s two sons (now aged 21 and 20
respectively), both gave frank accounts of their home life and of the violence they and

their mother have suffered at the hands of their father.

[40] In making our credibility assessment we have not found it helpful to hold against the
appellant the fact that on the night of the attempt on her life she dissuaded Ms [H] from
calling the police. Itis well-established that there are many reasons why a woman who for
years has been the victim of control and domestic violence will not seek the intervention
of the state. In addition the appellant has little formal education, has been cloistered for
most of her life, does not speak English and has been prevented by her husband from
engaging with or integrating into New Zealand society. Her understanding as at
December 2006 of her rights and remedies is best described as minimal. She believed that
by calling the police she would be making a bad situation worse, a judgment which we are

ill-equipped to second-guess.
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[41] We have accordingly concluded that the appellant has given a truthful account of the
events which have occurred in New Zealand subsequent to her arrival here, corroborated
as she is in this respect by her sons and by Ms [H]. We accept the central elements of the

claim, namely:

(@)  That consequent upon the appellant terminating the marital relationship, the
husband believes he is duty bound to cleanse both his “honour” and that of his

family by killing the appellant.

(b)  That the husband’s family will ensure that either the husband or someone else in

the family kills the appellant.

(c)  That the appellant’s own father as well as her brother who lives in Istanbul feel
equally bound by duty to kill the appellant in order to restore the “honour” of their

family.

[42] However, these findings on their own are insufficient to allow an assessment to be
made as to whether the appellant has established the four definitional elements critical to
this case, namely risk (ie well-foundedness), harm (ie being persecuted), the reason for
that risk (ie whether a Convention ground is present) and a failure of state protection. For
these elements to be assessed the human rights situation in Turkey is of critical

importance. The relevant country information is examined next.
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COUNTRY INFORMATION
“HONOUR” KILLINGS IN TURKEY

[43] The country information on so-called “honour” killings in Turkey is substantial and it

Is not intended to provide here a comprehensive survey.

[44] Violence against women, including honour killings and rape continue to be a
widespread problem in Turkey: United States Department of State, Country Reports on
Human Rights Practices for 2007: Turkey (March 2008). Despite the efforts of the
government, honour-related crimes in Turkey show little sign of abating. Itis reported in
“A Dishonourable Practice” The Economist (April 14, 2007) 57 that a parliamentary report
of August 2006 found that 1,091 such crimes had been committed in the past five years,
which is over four a week. Only three of 51 honour killers interviewed for another study

said they had any regrets.

[45] Many of the murders occur in the Kurdish provinces where there is a deeply
entrenched patriarchal and feudal system. Rampant poverty and illiteracy have been
exacerbated by the forced eviction of millions of Kurdish villagers by the army in its war
against PKK rebels in the 1990s. But honour crimes are not a uniquely Kurdish
phenomenon nor are they properly associated with any particular society or religion. See
Dr Dicle Kogacioglu, “The Tradition Effect: Framing Honor Crimes in Turkey” (2004) 15
Differences 118, 130; Dr Radhika Coomaraswamy, “ldentity Within: Cultural Relativism,
Minority Rights and the Empowerment of Women” (2002) 34 Geo. Wash. Int’l L. Rev
483, 495-496; Human Rights Watch, The Human Rights Watch Global Report on
Women’s Human Rights (1995) 355 and Lynn Welchman and Sara Hossain (eds),
“Honour’’: Crimes, Paradigms and Violence Against Women (2005, Zed Books). Dr

Dicle Kogacioglu at op cit 129-130 makes the point in the following terms:

The single clear fact about the suicides is their location: south-eastern Turkey. Since honor
killings are thought to be most prevalent in the Southeast, the JDP [Justice and Development
Party] collapses the two. In this way, the party contributes to the mainstream view that honor
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crimes are a phenomenon contained in the Southeast, a view held by people of various
political orientations. In the absence of national and regional statistics about honor crimes, it
is difficult to assess this assumption, although media reports in other parts of the country
make it seem hardly realistic. And even if killings per se are more prevalent in the Southeast,
other practices that can be placed under the rubric of honor crimes, such as the limits imposed
on women’s rights to travel or to receive education, and other forms of violence women face
in the name of the protection of honor, are fairly commonplace even in cosmopolitan centers
such as Istanbul, Ankara, and Izmir.

To single out the Southeast implies that honor crimes are primarily a Kurdish phenomenon,
as the area is populated primarily by Kurds. Such a portrayal amounts to the stigmatization
of Kurds, a process that is already very much under way due to past armed conflicts between
the Kurdish guerilla forces and the Turkish military, with the ensuing forced migration and
poverty of Kurds. Here we see the ethnicization of the tradition effect: honor crimes
attributed to the traditions of an already disadvantaged ethnic group and its region. This
enables other parts of the country to be imagined as somehow immune to the problem.

These observations have particular relevance to the Convention grounds shortly to be
discussed as well as to the issue of the internal protection alternative. In this context it is
helpful to note the further point made by Dr Dicle Kogacioglu at op cit 119 that honour

crimes stand at the intersection of multiple political and social dynamics.

[46] The United States Department of State, Country Reports on Human Rights Practices
for 2007: Turkey (March 2008) provides the following general summary:

The law prohibits rape, including spousal rape; however, the government did not effectively
enforce the law. Victims often waited days or weeks to report incidents for fear of
embarrassment or reprisals, which hindered the possibility of effective prosecution of
assailants. Experts worked during the year to convince the government to accept psychiatric
victim reports as alternative forms of evidence. Cases of rape were underreported.

Violence against women, including spousal abuse, was a serious and widespread problem.
The law prohibits violence against women, including spousal abuse. The government did not
effectively enforce the law...

Women’s NGOs reported that more than 150,000 women were victims of domestic violence
between 2001 and 2005. The government continued to show slow progress on implementing
a 2004 law stipulating the need for shelters for women victims of domestic violence in towns
with a population of more than 50,000. According to the government, its institution for
Social Services and Orphanages operated 23 shelters for female victims of domestic violence
and rape with a total capacity of 405. The government reported that provincial government
offices, municipalities and NGOs operated 18 shelters, and that one private foundation
operated a shelter.

KA-MER, the leading women’s organization in the southeast, reported that from 2003-2007 a
total of 198 women from eastern and southeastern Anatolia contacted KA-MER to report that
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their family had threatened them with honor killings. Of these cases, three of the women died
from injuries sustained in the attacks, one committed suicide, and 27 were pressured to
commit suicide. The father or husband decided the fate of the woman in the vast majority of
the cases. The report observed that 76 of these “decision makers” were illiterate, while 47
had no education beyond junior high school. Increased education levels correlated with a
drop in the rate of such crimes. “Disobedience” was determined to be the most common
reason given to justify honor Killings. Disobedience was variously defined as refusing to
marry the person the family had chosen, refusing to have sex with a brother-in-law or father,
not agreeing to prostitute oneself, not fulfilling the demands of husbands, fathers, brothers, or
other elders, and interrupting man-to-man conversations.

The government reported that there were 37 victims of honor killings during the year and
1,806 honor killings between 2001 and 2006. During the same period, 5,375 women
committed suicide. After the government increased penalties for honor Killings in 2005,
family members increasingly pressured girls to Kill themselves in order to preserve the
family’s honor, according to women’s rights groups. Government officials worked with
advocacy groups such as KA-MER to hold town hall meetings and set up rescue teams and
hot lines for endangered women and girls. Under the law, honor killings required punishment
of life imprisonment. Women’s rights groups reported that there remained dozens of such
killings every year, mainly in conservative Kurdish families in the southeast or among
migrants from the southeast living in large cities. Because of sentence reductions for juvenile
offenders, observers noted that young male relatives often were designated to perform the
killing.

The summary goes on to note that it was not until 13 November 2006 that a court in

Istanbul ordered the first life sentence for an honour killing.

[47] Much of the country information confirms that honour-related crimes in Turkey are
substantially under-reported and it is said that the State Institute of Statistics does not
collect statistical data on honour crimes: Dr Dicle Kogacioglu, op cit 125. The official
annual figure is 70 but the parliamentary report of August 2006, which says that 1,091
honour crimes have been committed in the past five years, is premised on a death rate of
over 200 per annum. Academics also put the number in the hundreds. Were honour
suicides also to be taken into account the annual death rate would be even higher. See
Helena Smith, “Hundreds Die in Turkey as Honour Suicides Replace Killings”, The
Guardian Weekly (31 August 2007) 3 where it is reported that in Batman, a city of
250,000 situated in the southeast of Turkey, more than 300 women have attempted suicide
since 2001. Seven died in one month alone. Smith reports that similar death rates are
seen all over the southeast. Women’s groups and human rights advocates believe the
suicides are in fact honour killings passed off as suicides, the women being forced to take

their own lives:
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Sometimes adultery, or a wish for divorce, prompts an all-male family council to order a
killing. But the list of “offences” is long: rape, incest, pregnancy caused by both, ringing a
radio chat show, exchanging eye contact with a boy or wearing skimpy clothing.

[48] So alarming is the phenomenon of honour suicides that in May 2006 Dr Yakin
Ertirk, the UN Special Rapporteur on Violence Against Women, its Causes and
Consequences and herself a citizen of Turkey, went on “mission” to investigate the
suicides of women in eastern and southeastern Turkey and the claims that the deaths of
these women may be instances of murder or forced suicide. Her conclusions are to be
found in the Report of the Special Rapporteur on Violence Against Women, Its Causes and
Consequences: Mission to Turkey (22-31 May 2006) (A/HRC/4/34/Add.2 (5 January
2007)) (the Ertlrk report). The summary to the report records that the suicides occurring
in the southeastern/eastern region of Turkey are “intimately linked to violence emanating

from the understandings of honour and customary law:

There are reasonable grounds to assume that some of the recorded suicide cases are indeed
disguised murders. In other cases, family members appear to have instigated the suicide.

[49] Addressing the underlying reasons for the suicides Dr Ertirk concludes at para [47]

of the body of the report that:

... the rigid patriarchal oppression of women and the human rights violations that go along
with it - especially forced and early marriages, domestic violence, incestuous rape and denial
of reproductive rights - [are] key contributing factors to the suicides of women in the region.
In the absence of adequate state protection, suicide may be the only option for women to
escape extreme violence and oppression.

Country information - state protection in Turkey

[50] On the question of state protection, it is convenient to begin with the June 2004 report
by Amnesty International, Turkey: Women Confronting Family Violence (Al Index:
EUR44/013/2004, 2 June 2004) which at 18 and 19 records that violence against women is

widely tolerated and even endorsed by community leaders and at the highest levels of the
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government and judiciary. The authorities rarely carried out thorough investigations into

women’s complaints about violent attacks or murders or apparent suicides of women:

At every level of the criminal justice system, the authorities failed to respond promptly or
rigorously to women’s complaints of rape, sexual assault or other violence within the family.
The police are reluctant to prevent and investigate family violence, including the violent
deaths of women. Their own record of human rights violations makes victims of domestic
violence afraid to seek their help. Prosecutors refuse to open investigations into cases
involving domestic violence or to order protective measures for women at risk from their
family or community. The police and the courts do not ensure that men who are served with
court orders, including protection orders, comply with them.

[51] The Amnesty report goes on to record that men are accorded undue leniency in
sentencing on grounds of “provocation” by their victim and on the flimsiest of evidence.

At p 19 the barriers facing women in accessing protection from violence are addressed:

There are many barriers facing women who need access to justice and protection from
violence. Police officers often believe that their duty is to encourage women to return home
and ‘make peace’ and fail to investigate the women’s complaints. Many women, particularly
in rural areas, are unable to make formal complaints, because leaving their neighbourhoods
subjects them to intense scrutiny, criticism and, in some cases, violence. Women in Kurdish
and Arabic speaking areas of the country may not be able to communicate well in Turkish,
and may fear further violence at the hands of the police or security forces.

[52] However, this report was published four years ago and account must be taken of such
changes as may have occurred since then consequent on Turkey’s ambition to become a
member of the European Union. Following the decision of the Helsinki European Council
of December 1999 to grant the status of candidate country to Turkey, accession
negotiations with Turkey were opened in October 2005 and legal reforms followed, with
the Commission of the European Communities reporting regularly to the Council and the
European Parliament on the progress being made by Turkey in preparing for EU
membership. See for example the 2006 and 2007 progress reports published by the
Commission, namely Turkey 2006 Progress Report (Brussels, 08.11.2006 SEC (2006)
1390) and Turkey 2007 Progress Report (Brussels, 6.11.2007 SEC (2007) 1436). For an
academic commentary on the reforms, reference can be made to Rebecca E Boon, “They
Killed Her for Going Out With Boys: Honor Killings in Turkey in Light of Turkey’s
Accession to the European Union and Lessons for Irag” (2006) 35 Hofstra L. Rev. 815.
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[53] The Commission’s Turkey 2006 Progress Report notes at p 17 that notwithstanding
some legislative improvements, crimes in the name of honour and suicides committed by
women due to the influence of the family continue to occur. While describing the legal
framework as “overall satisfactory”, the Report records that “implementation remains a
challenge”. The Turkey 2007 Progress Report at p 18 also records that domestic violence
against women continues to be widespread and that honour killings, early and forced
marriages continue to occur. Interms which echo the 2006 report, the conclusion reached
in the 2007 report is that:

Overall, progress has been achieved on protecting women from violence. The legal
framework guaranteeing gender equality is in place. However, further efforts are needed to
translate it into social reality.

[54] The substantial gap between the legal reforms and “social reality” is also one of the
points made in the assessment made by Dr Yakin Ertiirk in her report of 5 January 2007 at
para [59]:

While from a gender perspective the penal law framework is now overall adequate,
significant problems persist in its implementation. Many politicians and administrators still
regard domestic violence and forced marriages as internal family matters in which the State
should not intervene. In the few cases reported to the law enforcement authorities, officials
often try to broker an agreement between parties of inherently unequal power instead of
protecting the victims and prosecuting their perpetrators. Particularly in the context of the
volatile political situation in the region, some officials are also prone to tacitly subordinate
State law to customary forms of conflict resolution in order not to upset relations with local
power structures.

The Summary to the Ertlrk report contains the following statement:

On 1 June 2005, groundbreaking reforms to the Turkish Penal Code entered into force,
successfully removing the most obvious patriarchal biases from the law. Despite these
advances in the legislative framework, many problems persist in their actual implementation,
including lack of sufficient protective mechanisms for women such as shelters.

[55] It would therefore appear that while changes to the legal landscape in Turkey have

taken place since mid-2005, the 2004 Amnesty International assessment continues to be
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largely valid today. The point is underlined by the United States Department of State,
Country Reports on Human Rights Practices for 2007: Turkey already referred to which
records that while the law prohibits violence against women, including spousal abuse, the
government does not effectively enforce the law. In addition, the government continued
to show slow progress in implementing a 2004 law stipulating the need for shelters for

women victims of domestic violence in towns with a population of more than 50,000.

[56] Against this background it is now possible to address the issues of risk, harm,

Convention grounds and state protection.

THE RISK ISSUE
“A WELL-FOUNDED FEAR”

The legal test

[57] In the Authority’s jurisprudence the well-founded standard has been understood as
mandating the establishment of a real chance of being persecuted. See for example
Refugee Appeal No. 72668/01 [2002] NZAR 649 at paras [111] to [154]. The standard is
an entirely objective one. The trepidation of the refugee claimant, no matter how genuine
or intense, does not alter or affect the legal standard and is irrelevant to the well-
foundedness issue. Any subjective fear of harm, while relevant to the question whether
the claimant is unable or unwilling to avail him or herself of the protection of the country
of nationality, is of no relevance to whether the anticipation of being persecuted is well-
founded. See Refugee Appeal No. 75692 [2007] NZAR 307 at paras [76] to [90] and the
Michigan Guidelines on Well-Founded Fear (2005) 26 Mich. J. Int’l L. 491.

Assessment of the facts

[58] We are satisfied that there is a real chance of the appellant being killed or otherwise
seriously harmed by her husband or by family members. Both families have for

generations been organised on strict patriarchal lines. The appellant’s personal
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experiences in relation to her education, marriage and assigned gender role in the
households of her father and of her husband evidence an unwavering and rigid adherence
to so-called “tradition”, as that term is currently understood in rural families from
southeastern Turkey. The country information establishes that violence against women is
pervasive, honour Killings and “honour suicides” common and that there is a lack of
protection mechanisms. There is little doubt that should the appellant return to the
household of her parents (presently in the far south of Turkey) or that of her husband and
parents-in-law (presently in the southeast) she will either be killed or suffer serious harm.
The same applies should she take up residence in Istanbul where one of her brothers lives,

he having expressed his intention to kill her.
[59] In the result, the well-founded element of the Convention is satisfied. This finding
will have some significance in the context of the later discussion of whether there is an

internal protection alternative in Turkey for the appellant.

[60] Next it is necessary to determine whether the risk of harm faced by the appellant is a

risk of “being persecuted”.
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THE HARM ISSUE
“BEING PERSECUTED”

The meaning of “being persecuted”

[61] The Authority has for many years interpreted the “being persecuted” element of the
refugee definition as the sustained or systemic violation of basic human rights
demonstrative of a failure of state protection. In other words, core norms of international
human rights law are relied on to define the forms of serious harm which are within the
scope of “being persecuted”. This is sometimes known as the human rights understanding
of “being persecuted” and is fully explained in Refugee Appeal No. 74665/03 [2005]
NZAR 60; [2005] INLR 68 at paras [36] to [125]. For specific case law on gender-related
persecution reference may be made to Refugee Appeal No. 2039/93 Re MN (12 February
1996) at pp 14-16, 19-40 and Refugee Appeal No. 71427/99 [2000] NZAR 545; [2000]
INLR 608 at paras [43] to [82] and [111] to [120]. In the first of these cases the risk of
being killed by an honour crime was accepted as falling within the Refugee Convention.
That decision has been consistently applied since 1996 at first instance in other honour

crime cases.

“Being persecuted” and State protection

[62] As noted in Refugee Appeal No. 74665/03 at para [51], central to the definition of the
term “refugee” is the concept of state protection. Consequently the phrase “being
persecuted” must be interpreted within the wider framework of the failure of state
protection. Both in New Zealand and in the United Kingdom it is settled that the
determination whether the particular facts establish a well-founded risk of being
persecuted requires identification of the serious harm faced in the country of origin and an
assessment of the state’s ability and willingness to respond effectively to that risk. “Being
persecuted” is therefore to be seen as the construct of two separate but essential elements,

namely the risk of serious harm and a failure of state protection. This has been expressed
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in the formula Persecution = Serious Harm + The Failure of State Protection: R v
Immigration Appeal Tribunal; Ex parte Shah [1999] 2 AC 629 (HL) at 653F.

[63] As to the standard of state protection, the Authority in Refugee Appeal No. 71427/99
at para [66] held that the issue is whether the protection available from the state will
reduce the risk of serious harm to below the level of well-foundedness, or, as it is
understood in New Zealand, to below the level of a real chance of serious harm. Thisisa
more exacting standard than that which is applied in the United Kingdom subsequent to
Horvath v Secretary of State for the Home Department [2001] 1 AC 489 (HL) but has the
distinct advantage of securing compliance with the non-refoulement obligation in Article
33 of the Convention: Refugee Appeal No. 74665/03 (7 July 2004); [2005] NZAR 60;
[2005] INLR 68 at [54].

Protection and the “public - private” divide

[64] The refugee definition does not require that the state itself be the agent of harm.
Persecution at the hands of “private” or non-state agents of persecution equally falls
within the definition: Refugee Appeal No. 2039/93 Re MN (12 February 1996) atp 17 and
Refugee Appeal No. 71427/99 [2000] NZAR 545; [2000] INLR 608 at paras [56] to [61].
As noted at para [60] of that decision, there are four situations in which it can be said that

there is a failure of state protection:

(@)  Persecution committed by the state concerned.

(b)  Persecution condoned by the state concerned.

(c)  Persecution tolerated by the state concerned.

(d)  Persecution not condoned or not tolerated by the state concerned, but nevertheless

present because the state either refuses or is unable to offer adequate protection.

The appellant’s case is that the failure of state protection flows from a combination of (b),
(c) and (d) above.

27



Assessment of the facts

[65] In the present case the rights in question are clear and straightforward. There is no
need for an extensive analysis. The appellant’s case is based on an anticipation of being
killed or seriously harmed by non-state agents, being her husband, his family, her own
father and her brother who lives in Istanbul. Should either form of harm eventuate, it
would be a violation of her right to life and her right not to be subjected to torture or to
cruel, inhuman or degrading treatment or punishment (Articles 6 and 7, International
Covenant on Civil and Political Rights, 1966). Even assuming that the infliction of such
harm will be neither condoned nor tolerated by the State in Turkey, the risk of serious
harm will nevertheless be present because, as the country information shows, the State
either refuses or is unable to offer adequat