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Lord Phillips, MR :
Thisisthe judgment of the Court.

Introduction

1 There are before the court two conjoined gppeals. Common to each is the following
question. Does the Human Rights Act 1998 (‘HRA’), together with Article 9 of the
European Convention on Human Rights (‘the Convention’), require this country to give a
refuge to immigrants who are prevented from fredy practisng, and in particular from
preaching or teaching, ther religion in thelr own countries? This question reflects a wider
issue. To what extent does the HRA inhibit the United Kingdom from expeling asylum
seekers who fal short of demongrating awel-founded fear of persecution?

2. Article 9 of the Convention provides.
“Freedom of Thought, Conscience and Religion

1. Everyone has the right to freedom of thought, conscience
and rdigion; thisright includes freedom to change hisrdligion
or beief and freedom, ether done or in community with
others and in public or private, to manifes his religion or
belief, in worship, teaching, practice and observance.

2. Freedom to manifes one's reigion or beiefs shdl be
subject only to such limitations as are prescribed by law and
ae necessary in a democratic society in the interests of
public safety, for the protection of public order, hedth or
mords, or for the protection of the rights and freedoms of
others.”

The Facts

Mr Ullah’s Appeal

3. Thisis an apped from ajudgment of Harrison J. dated 16 July 2002 in which he refused Mr
Ullah's gpplication to quash the decison of an immigration adjudicator, promulgated on 17
September 2001.  The adjudicator dismissed Mr Ullah's gpped againgt the Secretary of
Sta€'s refusd to grant him asylum and rgected a clam that it would be contrary © the
HRA to remove him to his home country, Pakistan. Permisson to seek judicid review was
granted by Mr Jack Beatson QC, gitting as a Deputy High Court Judge on 12 April 2002.
Permisson was, however, redtricted to a single point — Mr Ullah's reliance on Article 9 of
the Convention. Harrison J,, in his turn, gave permission to goped ‘on the bass of the
importance of some of the pointsinvolved in the case.
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Mr Ullah is a citizen of Pakigan. He is an active member of the Ahmadhiya fath. In
particular, on 28 December 1998 he was appointed ‘secretary of teaching’ in order to
soread the beliefs of the Ahmadhiya faith’ and thereafter carried on what he has described
as ‘preaching duties and ‘ preaching activities' in Pakistan.

On 15 January Mr Ulah arrived a Heathrow on a plane from Karachi. He entered the
country on false documents that he had purchased in Karachi. He gpplied for asylum two
days later. He clamed to have a well-founded fear of persecution as aresult of persecution
that he had suffered as a result of practisng his faith. In particular, he aleged that he had
been harassed, intimidated and, on two occasions attacked by members of a religious
terrorist group called Khatme Nabuwait, in whose activities the loca police were complicit.
On one occasion he said that he had been beaten and left for dead. On the other occasion
he said that his house was burnt down. Faced with further desth thrests he fled to England.

The Secretary of State found some aspects of Mr Ullah’s account to be implausible. He did
not accept that Mr Ullah had demonstrated that he had a well-founded fear of persecution
under the terms of the 1951 United Nations Convention relating to the Status of Refugees
(‘the Refugee Convention’). He dismissed the clam for asylum. He further concluded that
Mr Ullah had not demongrated that he qudified for permission to remain in this country by
reason of any of the Articles of the Convention.

Mr Ullah appeded againg the Home Secretary’s decison. With the assstance of
Thompson & Co, solicitors, he filed detailled grounds of gpped. Most of these were in
terms that gpplied to the pogtion of dl Ahmadis in Pakigtan. They dleged that Ahmadis
were subject to persstent and organised persecution and that the Government of Pakistan
faled to provide protection to Ahmadis againg rdligious extremids.

We st out in Annex A to our judgment the rdevant findings of the adjudicator, Mrs
Nichols, in relaion to Mr Ullah’s asylum gpplication. We set out in Annex B her findingsin
relation to Mr Ullah's clam under the HRA. In summary, the adjudicator did not find
credible much of Mr Ullah's evidence and concluded that he did not have a well-founded
fear of persecution. So far as his clam under the Convention is concerned, the adjudicator
found that Articles 9, 10 and 11 of the Convention were engaged. She found that Ahmadis
were a religious minority and that if Mr Ullah returned to Pakistan he would not enjoy the
same rights as the mgority. He would nonethdess be adle to practice his rdigion. The
Articles invoked gave qudified rights. In refusing to permit Mr Ullah to remain in this
country the Secretary of State was acting lawfully in pursuance of the legitimate am of
immigration control. The act of removing Mr Ullah to Pakistan was proportionate to any
difficulties he might face on his return.

On the gpplication to Harrison J. for judicia review, counsd for Mr Ullah submitted that the
adjudicator had been wrong to find that, by reason of Article 92) of the Convention,
immigration control was a legitimate am which could judtify interference with the Article 9
rights. Counsd for the Secretary of State challenged this assertion, but argued that the
adjudicator had erred in finding that Article 9 was engaged & al. She submitted that, where
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Article 9 was invoked as a bar to removad from the jurisdiction, it could only be engaged if
the dleged violation was ‘flagrant’. Thisit was not.

Harrison J. accepted the submissons made on behdf of the Secretary of State. He ruled
thet the aleged violation of Article 9 was not flagrant. He further ruled that immigration
control fel within the legitimate ams that were recognised by Article 9(2).

MissDo’'s Appeal

11.

12.

13.

This is an goped from the final determination of the Immigration Apped Tribund (‘the
Tribund’) dated 7 January 2002. The Tribuna had upheld the decison of an immigration
adjudicator, promulgated on 5 September 2001. The adjudicator had upheld the refusa of
the Secretary of State to grant Miss Do asylum. She dso rgected a claim that it would be
contrary to Articles 3 and 5 of the Convention to remove Miss Do to her home country,
Vietnam. The Tribund consdered aso whether Miss Do had a case under Article 9, and
concluded thet she did not. Permission to gpped to this Court was granted by Tuckey LJ,
who remarked ‘the Article 9 point may be of some importance'.

Miss Do is a citizen of Vietnam, where she was born in 1979. On 20 November 2000 she
arived in the United Kingdom clandestindy and without travel documents. On 13
December 2000 she clamed asylum. The bass of her clam was that she had a well-
founded fear of persecution in Vietnam as aresult of her religious beliefs as a Catholic. The
Secretary of State rejected her claim to asylum. He remarked that when questioned she had
showed ignorance of the basic beliefs of the Catholic Church. She had never been arrested,
detained or charged by the police in Vietham. The Secretary of State considered whether
Miss Do qudified for protection under any of the Articles of the Convention and decided
that she did not.

Miss Do supported her apped to the adjudicator with an Appeal Statement, prepared with
the assstance of Sheikh & Co, Salicitors. Thisincluded the following satements:

“It is correct that recently the Vietnamese government has eased its
control over church activities. There might be a certain freedom of
religion in Vietnam in comparison with the padt, but this is only the
case for big cities. In the villages and in the countryside, Catholic
Chrigians are 4ill harassed by the Vietnamese authorities. For
example in my village the Church never got permisson from the
locd authorities to be refurbished. The locd authorities dso
confiscated the building where we were teaching catechism. When |
was teaching Catholicism | was harassed by the authorities and
auffered discrimination. The police came to my house many times
and took me to the police station. In June 2001 | was taken twice
to the police dation. The police told me to stop teaching
Catholicism or | would be arrested. | carried on teaching as my
faith was stronger and because | thought that they could not find out
what | was doing. | did not fed safe anywhere in Vietnam and thet
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15.

iswhy | decided to leave the country. The communist government
wants children to be raised and taught according to Communist
beiefs. Teaching Catholiciam is bdieved to be acting agang the
government. If | were to be returned to Vietnam | could not
practice my rdigion fredy and | could not teach Catholiciam, asit is
my wish. The Vietnamese authorities would eventudly arrest me
and put me in prison.  This happened to a lot of Chrigians in
Vietnam and is il hgppening.

| suffered discrimination and threst to my lifein my country of origin.
If | was to be returned to Vietnam | could not practice my reigion
fredy and | will not be alowed to teach Catholicism to the children,
as it is my wish. Furthermore the Vietnamese authorities are
uspicious towards people coming from abroad. | would be
watched by the police even more closdly. | fear for my safety and
my freedom as | could be put into prison if | am required to return
to Vietnam. | therefore request that | should be allowed to remain
in the United Kingdom as a Refugee recognised under the
convention.”

We st out in Annex C the reevant findings of the adjudicator. In summary, the adjudicator
accepted Miss Do's evidence that she had practised the Cathalic rdigion in Vietnam. That
evidence included the statement that Miss Do taught the Catholic religion to children. The
Adjudicator found that, as a practisng Catholic, Miss Do had suffered from discrimination
and harassment, but that this fell short of persecution or violation of the human rights invoked
by Miss Do. Miss Do could still practise her rdigion ‘abeit under reduced circumstances .

Before the Tribuna Miss Do was represented by counsd. The Tribuna recorded her
counsd’s submission that, because Miss Do's ahility to teach children about the Catholic
faith was curtailed, there was a substantia interference with her right to practice areligion of
her choice. In short, but adequate, reasons the Tribuna expressed the view that the
adjudicator had reached the correct decison for the reasons that she had given. In relation
to Article 9 the Tribund commented that the ‘reduced circumstances identified by the
adjudicator appeared to relate to Miss Do's suggested difficulties in teaching young children.
The Tribuna was not satisfied that these were sufficient to amount to a violation of Miss
Do'sArticle 9rights.

| ssues and Submissions

16.

Mr Gill QC, who appeared for Miss Do, argued briefly that the trestment that she had
recaved in Vietnam was sufficient to cause her a well-founded fear of persecution. For
reasons that will become apparent in due course, we are in no doubt that the adjudicator
and the Tribund were right to dismiss Miss Do's clam to asylum under the Refugee
Convention.  The important issue raised by her apped relates to the application of Article 9
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of the Human Rights Convention. On thisissue, Mr Gill’ s submissons were in harmony with
those of Mr Blake QC, who appeared for Mr Ullah.

‘Territoriality’

17.

18.

19.

20.

Article 1 of the Convention requires the contracting states to secure to everyone ‘within
their jurisdiction’ the Convention rights and freedoms. Section 6 of the HRA provides that
it is unlawful for a public authority to act in away which is incompatible with a Convention
right. The courts of this country have proceeded on the basis that the obligation imposed by
section 6 is subject to the same limitation as that which results from the words that we have
emphasised in Article 1 of the Convention. It applies only in rdation to persons within the
jurisdiction of the United Kingdom. So far aswe are aware, this interpretation of section 6
has never been chdlenged, and certainly neither Mr Blake nor Mr Gill has chdlenged it in
the present case. The issue that has been explored on this gpped is the manner in which the
words ‘within ther jurisdiction’ limit the obligations of the contracting parties to the
Convention and of public authorities under the HRA.

Both Mr Ullah and Miss Do are within this jurisdiction. The act of removing ether will, if it
takes place, be an act of a public authority done to a person within the jurisdiction. If the
consequence of this act will be that the person will be removed to a country where his or her
Article 9 rights will not be respected, will thisinfringe the Convention and the HRA? Tothis
question Mr Blake suggested a qudified answer. ‘Yes, provided that the restriction on

religious freedom is severe. Mr Gill was not prepared to accept such a qudification. His
primary submisson wes that al that Miss Do had to demonstrate was that there was ‘red

risk' that, if she were removed to Vietnam, her Article 9(1) rights would be infringed.

For the Secretary of State Miss Carss-Frisk QC's primary submission was that remova of
a person from this country pursuant to our immigration laws was not cgpable of engaging
Article 9 of the Convention. Alterndivdy, she submitted that Article 9 would only be
engaged, if remova would be likely to leed to a*flagrant’ breach of the individud’s Article 9
rights

The debate in relation to these contentions focused both on Strasbourg and domestic
jurisprudence.  Each Counsd submitted that, if the test were gpprehension of ‘flagrant’
violaion of Article 9, his client could readily satisfy that test. We propose first to consider
the law before turning to the facts of the individua cases.

Strasbourg jurisprudence

21.

The Convention was opened for signature in November 1950. Most sgnatories to that
Convention aso subscribed to the Refugee Cornvention. It is notable that Article 33(2) of the
latter Convention permitted a Sate to remove someone convicted of a particularly serious
crime, or congtituting a danger to the community, notwithstanding that remova would beto a
country where that person’s life would be threatened. We do not believe that the Sgnatories
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22.

23.

24.

25.

to the Convention conceived that it would impact on their rights under internationd law to
refuse entry to or to remove diens from their territory.

Our belief receives support from the terms of the Convention itsdlf. The right of immigration
control is recognised by Article 5.1(f) which qudifies the right to liberty by permitting arrest
or detention of a person ‘to prevent his effecting an unauthorised entry into the country or of
a person againg whom action is being taken with a view to deportation or extradition’.
Nowhere ese in the qudifications to those Convention rights which are not absolute is there
any reference to the right of a state to control immigration. We do not believe that thiswas
because this right would, or would arguably, be covered by express limitations, such as ‘the
interests of nationa security, public safety or the economic well being of the country’, which
judtify derogation from Article 8 rights. We believe that it was because the contracting states
had no intention of redtricting their rights of immigration control. The Convention was not
designed to impact on the rights of states to refuse entry to diens or to remove them. The
Convention was designed to govern the tresiment of those living within the territoriad
jurisdiction of the contracting states.

The Convention is, however, aliving ingrument. If, initidly, it was not designed to impact on
the right to control immigration it has, to a degree, been interpreted by the Strasbourg Court
in a manner which does have that effect. The task of identifying the principles which govern
the gpplication of the Convention in this context is not an easy one.

In cases involving expulson or refusd of entry the Strasbourg Court has repestedly
emphadsed the following principle:

‘Contracting States have the right, as a matter of well-established internationd law
and subject to their treaty obligations including the Convention, to control the entry,
residence and expulsion of diens

See, for ingance, Bensaid v United Kingdom (2001) 33 EHRR 10. As we consder the
authorities, it will become gpparent that the Court does not consider that the Convention will
be engaged smply because the effect of the exercise of immigration control will be to
remove an individua to a country where the Convention rights are not fully respected.
Equdly, where the Court finds that remova or refusal of entry engages the Convention, the
Court will often treet the right to control immigration as one that outweighs, or trumps, the
Convention right.

The firgt case to which we turn is, perhaps, the most significant, and we propose to analyse
it & some length. In Soering v United Kingdom (1989) 11 EHRR 439 the gpplicant was a
German nationd, detained in the United Kingdom pending extradition to the United States of
America to face charges of murder in the Commonwedth of Virginia If extradited and
convicted he would face the death penaty and the stresses and rigours associated with
prolonged detention on ‘death row’. He dleged that this prospect was s0 severe that
extradition would violate his Article 3 right not to be subjected to inhuman or degrading
treetment or punishment. He further contended that he would not be entitled to legd
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representation in Virginiaand that this meant that extradition would violate his Article 6 rights
to afar trid.

26.  The United Kingdom contended that the Convention was not engaged. An extraditing state
could not be held responsible for acts which occurred outside its territoria jurisdiction. To
surrender a fugitive crimind was not to ‘subject’ him to any tretment that he might
thereafter receivein the recalving Sate.

27.  The Court made the following statement of generd principle:

“86. Article 1 of the Convention, which provides that “the high
Contracting Parties shdl secure to everyone within ther jurisdiction
the rights and freedoms defined in Section I” sets a limit, notably
territorid, on the reach of the Convention. In particuar, the
engagement undertaken by a Contracting dtate is confined to
‘securing’ (‘reconnaitre’ in the French text) the liged rights and
freedoms to persons within its own ‘jurisdiction’.  Further, the
Convention does not govern the actions of states not Partiesto it,
nor does it purport to be a means of requiring the contracting States
to impose convention standards on other states. Article 1 cannot be
reed as judifying a generd principle to the effect that,
notwithstanding its extradition obligations, a Contracting State may
not surrender an individud unless satisfied that the conditions
awaiting him in the country of dedtination are in full accord with each
of the safe guards of the Convention.”

28. Despite this generd principle, the Court held that, where extradition exposes an individud to
ared risk of being subjected to inhuman or degrading trestment or punishment proscribed
by Article 3, that Article will be violated. The reasoning of the Court gppearsin the following

passages:

“88. Artide 3 makes no provison for exceptions and no
derogation from it is permissible under Article 15 in time of war or
other nationa emergency. This absolute prohibition on torture and
on inhuman or degrading treatment or punishment under the terms of
the Convention shows that Article 3 endrines one of the
fundamenta vaues of the democratic societies making up the
Council of Europe. It is dso to be found in amilar terms in other
international instruments such as the 1966 International Covenant on
Civil and Politicd Rights and the 1969 American Convention on
Human Rights and is generdly recognised as an internationdly
accepted standard.

The question remains whether the extradition of a fugitive to another
State where he would be subjected or be likely to be subjected to
torture or to inhuman or degrading trestment or punishment would



Judgment Approved by the court for handing down Ullah - v - Specia Adjudicator AND ThieLienDo - v -

(subject to editorial corrections) Secretary of State for the Home Dept

29.

itsedf engage the responghility of a Contracting State under Article
3.

It would hardly be competible with the underlying values of the
Convention, that ‘common heritage of politicd traditions, ideds,
freedom and the rule of law’ to which the Preamble refers, were a
Contracting State knowingly to surrender a fugitive to another State
where there were substantid grounds for believing that he would be
in danger of being subjected to torture, however heinous the crime
dlegedly committed. Extradition in such circumstances, while not
explicitly referred to in the brief and generd wording of Article 3,
would plainly be contrary to the spirit and intendment of the Article,
and in the Court’s view this inherent obligation not to extradite dso
extends to cases in which the fugitive would be faced in the receiving
State by a red risk of exposure to inhuman or degrading treatment
or punishment proscribed by that Article.

91. In sum, the decision by a Contracting State to extradite a
fugitive may give rise to an issue under Article 3, and hence engage
the responshility of tha State under the Convention, where
subgtantial grounds have been shown for beieving that the person
concerned, if extradited, faces a red risk of being subjected to
torture or to inhuman or degrading trestment or punishment in the
requesting country. The edtablishment of such responghbility
inevitably involves an assessment of conditions in the requesting
country againg the standards of Artice 3 of the Convention.
Nonetheless, there is no question of adjudicating on or establishing
the respongbility of the recelving country, whether under genera
international law, under the Convention or otherwise. In so far as
any liability under the Convention is or may be incurred, it is ligbility
incurred by the extraditing Contracting State by reason of its having
taken action which has as a direct consequence the exposure of an
individud to proscribed ill-treatment.”

It is often said that the effect of the passages that we have quoted is to give to Article 3
‘extra-territorid effect’. This phrase is not wholly gpposite. The act which infringes Article 3
is the act of extradition which takes place within the jurisdiction in relation to an individua
who is within the jurisdiction. But the act of remova does not itsdf congtitute inhuman
treatment. It is the foreseeable consequences of the act which the Court held engaged
Article 3. It seems to us that this reasoning involved a significant extenson of the ambit of
the Convention. Had Mr Soering been extradited, tried and acquitted by the Virginia Court
we do not find it easy to see how Article 3 would have been infringed. The principle applied
by the Court appears to have been that it is a breach of the Convention to take action in
relaion to someone within the jurisdiction which carries with it the redl risk that it will expose
that person to infringement of his Article 3 rights outside the jurisdiction.
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31.

32.

33.

Such a principle is readily intdligible. What is less easy to see is why it should not be
gpplied to any Convention right. Yet we think that Miss Carss-Frisk was plainly right to
submit that the gpproach of the Court in Soering was exceptional. What isthe basis of the
exception and what are its parameters? In consdering the agpplication in 15 Foreign
Sudents v United Kingdom (1977) 9 DR 185 the Commission declined to extend the
gpproach in Soering to a complaint that remova would deprive the gpplicants of theright to
education under Article 2 of the First Protocol. The Commission held that the gpplicants
complaints could not be compared with complaints under Article 3 which * concerns aleged
violaions of human rights of a particularly serious nature — paragraph 6.

Some passages in Soering itself lend support to the thesis that the basis of the exception is
the severity of the foreseeable consequences of extradition. Apart from the passages which
we have aready cited, we would draw attention to the manner in which the Court dedlt with
the application under Article 6:

“113. Theright to afar trid in crimina proceedings, as embodied
in Article 6, holds a prominent place in a democratic society. The
Court does not exclude that an issue might exceptiondly be raised
under Article 6 by an extradition decison in circumstances where
the fugitive has suffered or risks suffering a flagrant denid of a far
triad in the requesting country. However, the facts of the present
case do not disclose such arisk.

Accordingly, no issue arises under Article 6(3)(c) in this respect.”

The possihility that expulson to Iran might infringe Article 6 if thisinvolved aflagrant risk of
deprivation of a far trid was recognised by the Commisson in Aspichi Dehwari v
Netherlands (2000) 29 EHRR CD 74 at paragraph 86, citing Soering. The *flagrancy’
test in Soering was aso cited ‘mutatis mutandis' by the Court in Drodz and Janousek v
France and Spain (1992) 14 EHRR 745 at paragraph 110. It held that Article 5 might be
engaged by imprisoning an individud within the jurisdiction pursuant to conviction in a trid
outsde the jurisdiction ‘if it emerges that the conviction is the result of a flagrant denid of
justice’.

These decisons are, as we understand it, the basis of Miss Carss-Frisk’s submisson that, if
Article 9 is engaged, this can only be on the bags that removd will involve arisk of a
flagrant breach of Article 9 in the recaiving sate. Her primary submission is, however, that
expulson can only engage a Convention right where, as in the case of Article 3, theright is
absolute.

Before leaving Soering we should draw attention to two passages in which the Court
suggested that the importance of extradition fell to be weighed in the balance when deciding
whether the trestment to be anticipated in the recalving state was sufficiently severe to
engage Article 3. In paragraph 86 the Court endorsed the submission of the United
Kingdom that the beneficid purpose of extradition in preventing fugitive offenders from



Judgment Approved by the court for handing down Ullah - v - Specia Adjudicator AND ThieLienDo - v -

(subject to editorial corrections) Secretary of State for the Home Dept

35.

36.

37.

evading jugtice cannot be ignored in determining the scope of gpplication of the Convention
and of Article 3in particular.

The Court reverted to this theme at paragraph 89:

“What amounts to ‘inhuman or degrading treatment or punishment’

depends on dl the circumstances of the case. Furthermore, inherent
in the whole of the Convention is a search for afar balance between
the demands of the generd interest of the community and the
requirements of the protection of the individud’s fundamentd rights.
As movement about the world becomes easer and crime takes on a
larger internationd dimengion, it is increesingly in the interest of all

nations that suspected offenders who flee abroad should be brought
to justice. Conversdy, the establishment of safe havens for fugitives
would not only result in danger for the State obliged to harbour the
protected person but aso tend to undermine the foundations of
extradition. These consderations must aso be included among the
factors to be taken into account in the interpretation and application
of the notions of inhuman and degrading trestment or punishment in
extradition cases.”

In Chahal v United Kingdom (1996) 23 EHRR 413 the Court considered whether
deportation of a Skh separatist leader to India would violate Article 3. The United
Kingdom argued that, if he remained in this country he would be athreet to nationa security,
S0 that the Convention posed no bar to his deportation, even if he would be at sk of
torture, inhuman or degrading treatment in India. The threat to nationd security fell to be
baanced againg the risk of ill-trestment. The Court regjected this argument, holding thet the
national interests of the state could not be invoked to override the interests of the individua
where subgtantia grounds had been shown for believing that he would be subjected to ill-
treatment if expelled.

The Court continued:

“79. Artide 3 endhrines one of the mos fundamenta vaues of
democratic society. The Court is wel awvare of the immense
difficulties faced by States in modern times in protecting their
communities from terrorist violencee. However, even in these
circumstances, the Convention prohibits in absolute terms torture or
inhuman or degrading treatment or punishment, irrespective of the
victim’'s conduct. Unlike most of the subgtantive clauses of the
Convention and of Protocols Nos. 1 and 4, Article 3 makes no
provison for exceptions and no derogation from it is permissble
under Article 15 even in the event of a public emergency threatening
the life of the nation.

The prohibition provided by Article 3 againg ill-treatment isequaly
absolute in expulson cases. Thus, whenever subgtantid grounds



Judgment Approved by the court for handing down Ullah - v - Specia Adjudicator AND ThieLienDo - v -

(subject to editorial corrections) Secretary of State for the Home Dept

38.

39.

40.

have been shown for beieving tha an individua would face ared
risk of being subjected to treatment contrary to Article 3 if removed
to another State, the responghility of the Contracting State to
safeguard him or her againgt such treatment is engaged in the event
of expulson. In these circumgtances, the activities of the individua
in question, however undesirable or dangerous, cannot be a materia
congderation. The protection afforded by Article 3 is thus wider
than that provided by Articles 32 and 33 of the United Nations
1951 Convention on the Status of Refugees.

Paragraph 88 of the Court’s above-mentioned Soering judgmert,
which concerned extradition to the United States, clearly and
forcefully expresses the above view. It should not be inferred from
the Court’'s remarks concerning the risk of undermining the
foundations of extradition, as set out in paragraph 89 of the same
judgment, tha there is any room for baancing the risk of ill-
trestment againgt the reasons for expulson in determining whether a
State' s respong bility under Article 3 is engaged.”

We find it hard to reconcile this passage with paragraph 89 of the Court’s judgment in
Soering. It seems to us that the Court was resiling from that paragraph. Clayton and
Tomlinson observe a 8.15 of their work on the Law of Human Rights that Article 3
provides protection ‘only againgt the most serious ill-treetment’ . If the risk of such treatment
isto prevail absolutely over the right of a Sate to extradite a criminal pursuant to atreety, or
to deport an dien who is athreat to nationd security, then it seemsto us that the ill-treatment
in question must necessarily be serious. In Tyrer v United Kingdom (1978) 2 EHRR 1 the
Court held that three strokes with a birch congtituted degrading punishment for a 15 year old
boy which violated Article 3, having regard to the particular circumstances in which it was
administered. We find it hard to accept that the risk of such trestment could suffice to
override the right of a state to deport an dien guilty of a serious crime. 1t ssemsto usthat the
Court had reason in Soering for concduding that the interest in an effective sysem of
extradition was a rdevant factor when condgdering the severity of ill-trestment in the
receiving state that would preclude the extradition of a suspected crimind.

As we read Soering and Chahal, the underlying rationae for the application of the
Convention to the act of expulgon is that it is an afront to fundamentd humanitarian
principles to remove an individud to a country where there is a red risk of serious ill-
trestment, even though such ill-trestment may not satisfy the criteria of persecution under the
Refugee Convention. Article 3 provides the test of such trestment. The issue then arises of
whether this rationae extends to preventing remova of diens where there isared risk that
the receiving country will treat them in away that infringes other Articles, and in particular
Article 9.

Whilein Soering the Court recognised that expulson might engage Article 6, we know of
no case where the Court has held that it has done so.
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41.

42.

43.

45.

Thereis aline of Strasbourg authority that suggests that where an individua is removed, or,
having landed, is denied entry, with the specific motive of preventing the enjoyment of a
Convention right such as, for instance, a right protected by Article 9 or 10, the right in
question will be engaged — see the cases cited in R (Farrakhan) v Home Secretary [2002]
3 WLR 481 and the discusson of these at paragraphs 52 to 56. That Stuation has,
however, no relevance in the present context.

Article 8 has been quite often invoked in support of a submisson that an immigration
redriction infringes the Convention. We believe, however, that it has only successfully been
invoked where removd or refusal of entry has impacted on the enjoyment of family life of
those dready established within the jurisdiction. The Strasbourg cases in this field were
reviewed by the Magter of the Rallsin R (Mahmoud) v Home Secretary [2001] 1 WLR
840 at paragraphs 43 to 55.

In the leading case of Abdulaziz, Cabales and Balkandali v United Kingdom (1985) 7
EHRR 471 agpplicants living within this jurisdiction complained that their Article 8 rights were
infringed because their hushands were not permitted entry in order to join them. The United
Kingdom argued that neither Article 8, nor any other Article of the Convention gpplied to
immigration control. In rgecting this argument the Court remarked that the gpplicants were
not the husbands but the wives and that they were not complaining of being refused leave to
enter or reman in the United Kingdom, but as persons lawfully settled in the country of

being deprived or threatened with deprivation of the company of their spouses.

In Abdulaziz, as in dl amilar Article 8 cases, the Gourt has been astute to recognise the
right under internationa law of a date to control immigration into its territory. This right has
been weighed againg the degree of interference with the enjoyment of family life caused by
the immigration redriction often, aswe see it, not because this served alegitimate am under
Article 8(2) but because it acted as a free-ganding restriction on the Article 8 right.

A recent case in which Article 8 was invoked as a bar to expulson was Bensaid v United
Kingdom (2001) 33 EHRR 205. The applicant was a schizophrenic, faced, as an illegd

immigrant, with remova to Algeria. He claimed that the proposed move would deprive him
of essentid medica trestment and sever ties that he had developed in England that were
essentia to his wdl-being. He clamed that his Article 3 and Article 8 rights would be
infringed and his complaint focused, in part, on the trestment that he would recelve, or fall to
receive, in Algeria The Court held that his case under Article 3 was not made out. It went
on to ded with hisArticle 8 daim:

“46. Not every act or measure which adversdly affects mora or
physca integrity will interfere with the right to respect to private life
guaranteed by Article 8. However, the court’s case-law does not
exclude that trestment which does not reach the severity of Article 3
trestment may nonetheless breach Article 8 in its private life aspect
where there are sufficiently adverse effects on physcd and mord

integrity.
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46.

47.

47. Private life is a broad term not susceptible to exhaudtive
definition. The Court has dready held that e ements such as gender,
identification, name and sexua orientation and sexud life are
important eements of the persona sphere protected by Article 8.
Mentd hedth must dso be regarded as a crucid part of private life
associated with the aspect of mord integrity. Article 8 protects a
right to identity and persond development, and the right to establish
and develop reationships with other human beings and the outsde
world. The preservation of menta dability is in that context an
indispensable precondition to effective enjoyment of the right to
respect for private life.

48.  Turning to the present case, the Court recals that it has
found above that the risk of damage to the applicant’s hedth from
return to his country of origin as based on largely hypothetical
factors and that it was not subgtantiated that he would suffer
inhuman and degrading trestment. Nor in the circumstances has it
been edablished that his mord integrity would be subgtantidly
affected to a degree fdling within the scope of Article 8 of the
convention. Even assuming that the didocation caused to the
goplicant by remova from the United Kingdom where he has lived
for the last deven years was to be consdered by itsdf as affecting
his privae life, in the context of the reaionships and support
framework which he enjoyed there, the Court consders that such
interference may be regarded as complying with the requirements of
the second paragraph of Article 8, namdy as a measure “in
accordance with the law”, pursuing the ams of the protection of the
economic wdl-being of the country and the prevention of disorder
and crime, as well as being “necessary in a democrétic society” for
those ams”

Part of the reasoning of the Court suggests that the treatment that a deportee is at risk of
experiencing in the recaiving sate might o severdly interfere with his Article 8 rights as to
render his deportation contrary to the Convention. The more ggnificant Article 8 factor
was, however, the digruption of private life within this country. There is a difference in
principle between the dtuation where Article 8 rights are engaged in whole or in part
because of the effect of removad in disrupting an individuad’ s established enjoyment of those
rights within this jurisdiction and the Stuation where Article 8 rights are dleged to be
engaged soldy on the ground of the trestment that the individud is likely to be subjected to
in the recaiving state. In Bensaid the Court considered that the right to control immigration
condtituted a vaid ground under Article 8(2) for derogating from the Article 8 rights of the
goplicant in that case.

We shdl now set out our conclusons in relation to the Strasbourg jurisprudence that deals
with the gpprehended trestment of a deportee in the receiving state.  The gpplication of
Article 3 in expulson cases is an extension of the scope of the Convention and one thet is at
odds with the principle of territoriaity expressed in Article 1. That extenson has occurred
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because the Convention is aliving instrument. The extenson no doubt reflects the fact thet it
would affront the humanitarian principles that underlie the Convention and the Refugee
Convention for a state to remove an individua to a country where he or sheis foreseeably a
red risk of being serioudy ill-treated. To date, with the possible exception of Bensaid, the
goplication of this extenson has been redtricted to Article 3 cases. To gpply the principle to
other Articles where the apprehended treatment would fall short of that covered by Article 3
would be likdy to conditute a further extenson. While the Strasbourg Court has
contemplated the possibility of such a step, it has not yet taken it. The obligations in sections
3 and 6 of the HRA do not require this court to take that further step. We turn now to
consider the gpproach that has been taken by the English courts.

The domestic jurisprudence

48.

49.

The possibility that an immigration decison may engage the Convention is recognised by
section 65 and 77(3) of the Immigration and Asylum Act 1999. The latter sub-section
provides:

“In conddering-
@ any ground mentioned in section 69, or

(b) any question rdating to the gppelant’ s rights under Article 3
of the Human Rights Convention,

the gppellate authority may take into account any evidence which it
consders to be relevant to the apped (including evidence about
meatters arising after the date on which the decision gppeded against
was taken).”

This demongrates that Parliament has accepted that immigration decisons can engage
Article 3 of the Convention. It dso demondtrates that Parliament has not accepted that
immigration decisons can engage other articles of the Convention. We do not consider that
it demondtrates that Parliament has accepted that immigration decisions cannot engage other
aticles of the Convention - seethediscussonin S& K considered in paragraph 57 below.

Secretary of Sate v Z, [2002] EWCA 952 was an apped from a decison of the
Immigration Apped Tribuna which had ruled unlawvful the removd of the respondent to
Zimbabwe. It was common ground that the decison of the Tribund in the case of Z could
not stand. The apped in Z was heard with two others that raised amilar issues. Each
involved an application by a man who clamed to be a homosexud. Apart from clams to
asylum under the Refugee Convention, each clamed that removd to Zimbabwe would
violate both Article 3 and Article 8 of the Convention. This was because in Zimbabwe ‘living
the sort of sexud life which he would wish to live has been subjected to various socid and
gatutory inhibitions. Schiemann LJ with whose judgment the dher two members of the
court agreed, did not have to do more than consider whether it was arguable that Article 3
or Article 8 was engaged. So far as Article 3 was concerned, he held:
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51

52.

“Circumgances can undoubtedly exigt in which the trestment which
awaits a clamant in a destination sate is of a saverity which would
cause a Sate to be in breach of a clamant’s Article 3 rights if it
expelled him to that dedtination state. | would not rule out the
posshility that amongst those circumstances might be treatment
which was amed a a particular sexua group. However, | do not
congder that the mere existence of a law in the dedtination State
prohibiting particular types of sexuad conduct in private amongst
adults has the automatic result that an expedling State which wishes
to expe a person who wishes to indulge in that type of sexud
conduct is breaching hisrights under Article 3.”

So far as Article 8 is concerned, Schiemann LJ concluded that the question was fact specific
and should not be decided n the abstract. In the case of both Z and A the matter was
remitted to the Tribunad. Schiemann LJ clearly consdered that it was possible that Article 8
was engaged by the decison to remove each of them, but we do not condder that his
judgment is conclusive of this question.

In R (Holub and another) v Secretary of Sate for the Home Department [2001] 1
WLR 1369 the Court of Apped had to consder a clam that the remova of a schoolgirl to
Poland would interfere with her right to education under Article 2 of the First Protocoal to the
Convention. In giving the judgment of the Court, Tuckey LJ made this observation:

“We are not bound to follow the decisons of the European Court of
Human Rights but smply to take them into account. Nevertheless
the jurisorudence of the court does point clearly to the fact that
rights which are not absolute, such as the right to education, are not
engaged where a date is exerciang legitimate immigration control.
Accordingly we think Mr Pleming's submissons on this issue are
right. A child'sright to education whil4 it isin the United Kingdom
does not carry with it the right to stay here. The Secretary of State
has obvioudy to take account of any educationd difficulties which it
is dleged the child will suffer if returned to the country of origin as
part of the compassionate grounds for granting exceptiond leave to
remain, but is not obliged to take a view as to whether the child's
Artide 2 right will be infringed there.  However, in the spirit of
restraint to which we have referred, we do not think it is necessary
to decide this point authoritativey in this case, in view of our
decision on the other issues to which we now turn.”

He went on to consder whether Article 2 was infringed and held that it was not.

In R (Ahmadi) v Secretary of State for the Home Department [2002] EWHC 1897
Scott Baker J. had to congder the issue of whether removd to Germany of a family of
refugees from Afghanisan was contrary to the Convention. Germany was the country
responsible for entertaining their gpplication for asylum under the Dublin Convention. They
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55.

clamed, however, that remova to Germany would infringe Articles 3, 8 and 14 of the
Convention. The evidence relied upon in the case of Mrs Ahmadi sought to demondtrate
that the contrast between the family’ s living conditions in this country and in Germany would
damage her fragile mentad hedlth and, thus, infringe her Article 8 rights. Reliance was placed
on, among other matters, evidence that, in the words of her consultant psychiatrist:

“She has been dlowed to develop a socia network that has helped
to support her” ... “she has now been in the UK long enough to
develop a positive and supportive socid network” ... “I do believe
that if returned she will deteriorate markedly if only because of the
loss of her socid network.”

No issue was raised as to whether, in principle, Article 8 could be engaged. The issue was
amply as to whether, on the facts the cdam under the Convention was ‘manifestly
unfounded’. The Judge decided that in the case of Mrs Ahmadi it was not - there was a
case to go before the adjudicator.

So far as the children were concerned, greater emphasis appears to have been placed on
the effect on them of the conditions in Germany, and the Judge expresdy held that thiswas
materid. He held that, in consdering the Article 8 clam, it was necessary to ‘look a this
family asawhol€ and ruled that the children adso had an arguable case under Article 8.

It remains to consder three starred gppedsto the Tribund. Thefirdt, Secretary of Sate v
Kacaj, (date notified — 19 July 2001), was reversed by the Court of Apped on the facts,
but without comment on the Tribund’s andlyss of the law. The gpplicant daimed asylum
under the Refugee Convention and the right to remain on the ground that return to her native
country of Albaniawould infringe Articles 3, 4 and 8 of the Convention. The Secretary of
State contended that only Article 3 was capable of being engaged by an immigration
decigon, relying in part on the observation of this Court in Holub that we have quoted
above. In the judgment of the Tribund, Collins J. andysed the position asfollows:

“25.  With great respect to the Court of Appeal, we are not
persuaded that the rights are not engaged inimmigration cases. That
in our view is contray to Soering. The true andyss is that,
athough the rights may be engaged, legitimate immigration control
will dmogt cartainly mean that derogation from the rights will be
proper and will not be disproportionate. There may be exceptions,
asthereferencein Soering to flagrant breaches of Article 6 indicate.
This is because the court has recognised that a country is entitled,
“as amatter of well-established internationa law and subject to their
treety obligations including the Convention, to control the entry,
resdence and expulson of diens’. (See Hilal v United Kingdom
E.Ct.HR 6 March 2001 at Paragraph 59). In Salazar v Sweden
(E.Comm HR 7 March 1996) the Commission observed:

‘In the field of immigration Contracting States enjoy a wide
margin of appreciation in determining the steps to be taken
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to ensure compliance with the Convention with due regard
to the needs and resources of the community and of
individuds .

Among other cases, it cites Abdulaziz v United Kingdom (1985) 7
E.H.RR. 471, which concerned an dleged breach of Article 8 in
the refusdl to permit the applicant to join his family in the United
Kingdom. The court decided that Article 8 could apply where
immigration control was being enforced but that in the circumstances
of that case there was no breach.

26. We therefore see no reason to exclude the possble
goplication of any relevant Article (save, perhaps Article 2 if the
reasoning in Dehwari is to be followed) in deportation cases, but it
will be virtudly impossible for an gpplicant to establish that control
on immigration was disproportionate to any breach. In particular, if
Article 3 is not established, it is difficult to see how Article 8 could
be if, as in this indant case, the aleged breach will occur in the
receiving State when the gpplicant isremoved. In the context of this
case, the adjudicator was in error in concluding that Article 4 could
not be relied on because it did not, as he put it, have extra-territorid
effect. That definition is mideading snce there is no quedtion of
extra-territoria effect in the true sense of that word since the breach,
if any, will have occurred within the jurisdiction by the decison to
remove which will have the effect of exposng the individud to
whatever violation of his human rightsisin issue. We have used the
word as a convenient label for the argument, but, for the reasons
given, we reject the argument.”

Shortly after this decison, the gpped in Devaseelan v The Secretary of Sate for the
Home Department [2002] UKIAT 00702 (date notified — 13 March 2002) was heard by
a Tribunal presded over by Mr Ockleton. The gppellant, a Tamil, contended that removal
to S Lanka would infringe his rights under Articles 3, 5, 6 and 8 of the Convention. The
Tribund ruled out any danger of infringement of Article 3 and 8 on the facts. So far as the
aleged engagement of Articles 5 and 6 were concerned, the Tribuna said this

“It is clear that the Court does not attempt to impose the duties of
the convention on States that are not party to it. It isaso clear that
the fact that a person may be treated in a manner that would, in a
ggnatory State, be a breach of the convention does not of itself

render his expulson to another country unlawful, unless either the
breach will be of Article 3, or the consequences of return will be so
extreme a breach of another Article that the returning State, as one
of its obligations under the convention, is obliged to have regard to
them. Following the jurisprudence on Artides 5 and 6, this
conseguence will only arise if the Stuation in the recelving country is
that there will be a flagrant denid or gross violaion of the rights
secured by the convention. For this reason we have not needed to
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congder in this determination the precise implications of Article 5
and 6 within Sgnatory States.

The reason why flagrant denia or gross violation is to be taken into
acocount is that it is only in such a case - where the right will be
completely denied or nullified in the destination country - thet it can
be sad that remova will bresch the treaty obligations of the
sgnatory State however those obligations might be interpreted or
whatever might be said by or on behaf of the destination State.”

57. In Secretary of State for the Home Department and S& K [2002] UKIAT 05613 (Date
notified 3 December 2002) the Tribund presided over by Collins J. consdered, among
other issues, the effect of the HRA on the proposed remova to Croatia of a number of
ethnic Serbs. The Tribund made the following comments in relation to section 77 of the
Immigration and Asylum Act 1999:

“Section 6 of the Human Rights Act 1998 requires the gppellate
authority as a public authority (see s.6(3)(@) to act in away which
is compatible with a Convention right. This obligation does not
goply if ‘as aresult of one or more provisons of primary legidation,
the authority could not have acted differently’ s6(2)(a). Section 3
of the 1998 Act requires us to read and give effect to legidation so
far as possble in a way which is compatible with the Convention
rights. To make a determination which upholds a decison to return
in breach of human rights could, subject to the impact of primary
legidation, breach section 6. It isimportant to note the language of
and relationship between s.77(3) and (4). Ins77(3) adiginction is
drawn between a ‘ ground mentioned in s.69' and a question relating
to rights under Article 3. S.77(4) refers to consgderation of ‘any
other ground’ not to congderation of other questions arising. The
differences in wording must be taken to have been ddliberate. We
are well aware that the Home Office view was (and the argument
has been raised by Mr. Wilken in his skeleton but not developed
because of our decison in Kacaj) that only Article 3 could berelied
on in remova cases. It is therefore not surprising that Parliament
should have wanted to leave the matter open, particularly in the light
of indications in Soering v United Kingdom (1989) 11 EH.R.R.
439 that Article 6 certainly might be reied on in such cases
Parliament no doubt recognised the absurdities and contradictions of
its ‘one-stop’ policy which would aise otherwise and it is
incidentally to be noted thet the matter is put beyond doubt in the
2002 Act which has just been passed.

In our judgment s.77(4) does not in appeals concerned with
potential removas from the United Kingdom prevent congderation
of any question relating to an gppellant’s rights under any Article of
the Human Rights Convention as a the date of hearing.”
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The two decisgons of the Court of Apped that we have cited are inconclusive on the
question of whether an expulson decison can engage Articles other than Article 3 on the
ground of the treatment to be anticipated in the recelving sae. In Ahmadi no issue was
raised as to whether on the facts, which bore smilarities to those in Bensaid, Article 8 was
capable of being engaged. The decisons of the Tribuna accept that other Articles can be
engaged in principle, dthough, in Devaseelan, only where a flagrant violation is anticipated.
In Kacaj Collins J. conddered that the right to control immigration would dmost inevitably
outweigh any interference with a Convention right other than one arising under Article 3.
These decisons are not binding on this Court. There is no domestic authority which requires
us to hold that where an dien is removed to a country where his right to practice hisreligion
isinhibited, Artide 9 will, or can, be engaged.

Article9

59.

60.

Both Mr Blake and Mr Gill urged the importance of Article 9 rights. They submitted that
they were ‘fundamentd’ or ‘core’ rights under the Convention. In support of this submission
they referred us to the following statemernt of principle by the Court in Kokkinakis v
Greece (1993) 17 EHRR 397:

“31. Asendrinad in Article 9, freedom of thought, conscience
and religion is one of the foundations of a ‘democratic society’

within the meaning of the Convention. It is in its reigious
dimension, one of the mogt vitd eements that go to make up the
identity of believers and of their conception of life, but it is dso a
precious asst for atheists, agnogtics, sceptics and the unconcerned.
The plurdiam indissociable from a democratic society, which has
been dearly won over the centuries, dependsoniit.

While rdigious freedom is primaily a matter of individud
conscience, it dso implies, inter alia, freedom to ‘manifest [on€' g
religion’. Bearing witness in words and deeds is bound up with the
exigence of religious convictions.

According to Article 9, freedom to manifest one's rdigion is not
only exercisgble in community with others, ‘in public’ and within the
circle of those whose faith one shares, but can aso be asserted
‘done and ‘in private’; furthermore, it includes in principle the right
to try to convince on€'s neighbour, for example through ‘teaching’,
faling which, moreover, ‘freedom to change [on€ g reigion or
belief’, endrined in Article 9, would be likdy to eman a dead
letter.”

Counsd emphasised that Article 9 rights are, to a degree, absolute. It is only the freedom to
manifest one's religion or beliefs that can, in pursuance of the prescribed ams, be limited.
They referred us to page 109 of Professor Hathaway’ s work on the Law of Refugee Status.
There the author identifies ‘basc and indienable rights and comments: ‘the failure to ensure
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62.

63.

these rights in any circumstances is...appropriately conddered to be tantamount to
persecution’. The rights identified include ‘ freedom of thought, conscience and religion’.

We recognise that ill-trestment of a member of areligious minority is capable of amounting
to persecution under the Refugee Convention or to infringement of Article 3 rights — see, for
indance, Iftikhar Ahmed v Secretary of Sate for the Home Department [2000] INLR
1. Mr Ullah's contention that his case fel into this category did not succeed and is not the
subject of this apped. We have yet to explan why Miss Do's clam under the Refugee
Convention is not made out. What we are currently consdering is, in effect, a submisson
that the HRA and the Convention require this country to grant asylum to anyone who can
demondrate that his freedom to practice his rdigion is not respected in his home country,
though Mr Blake adds the proviso that the interference with that freedom must be * severe'.

Mr Blake accepted that the Strasbourg Court has not gone this far. He submitted, however,
that this Court should take the lead in recognising that remova in the interests of immigration
control can engage Article 9. In our judgment there are compelling reasons why this Court
should not do s0. The Refugee Convention and Article 3 of the Convention aready cater for
the more severe categories of ill-treetment on the ground of rdigion. The extenson of
grounds for asylum that Mr Blake and Mr Gill seek to establish would open the door to
clams to enter this country by a potentidly very large new category of asylum seeker. It is
not for the Court to take such a step. It is for the executive, or for Parliament, to decide
whether to offer refuge in this country to persons who are not in a podtion to clam this
under the Refugee Convention, or the Human Rights Convention as currently gpplied by the
Strasbourg Court. There may be srong humanitarian grounds for offering refuge in this
country to individuals whose human rights are not respected in their own country, and it is
open to the Secretary of State to grant exceptiond leave to remain where he concludes that
the facts judtify this course. There are, however, practica and politica consderations which
weigh againg any generd extension of the grounds upon which refuge may be sought in this
country. It isnot for the courts to make that extenson.

For these reasons we hold that a removal decision to a country that does not respect Article
9 rights will not infringe the HRA where the nature of the interference with the right to
practice religion that is anticipated in the recaeiving Sate fdls short of Article 3ill-treatment. It
may be that this does not differ gredtly, in effect, from holding that interference with the right
to practice religion in such circumstances will not result in the engagement of the Convention
unlessthe interferenceis ‘flagrant’.

Other Articles

64.

This apped is concerned with Article 9. Our reasoning has, however, wider implications.
Where the Convention is invoked on the sole ground of the trestment to which an dien,
refused the right to enter or remain, is likely to be subjected by the receiving state, and that
trestment is not sufficiently severe to engage Article 3, the English court is not required to
recognise that any other Article of the Convention is, or may be, engaged. Where such
treatment falls outside Article 3, there may be cases which judtify the grant of exceptiond
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leave to remain on humanitarian grounds. The decison of the Secretary of State in such
cases will be subject to the ordinary principles of judicia review but not to the congraints of
the Convention.

Our conclusion renders it unnecessary to congder further the facts of Mr Ullah's case, for it
has dready been determined that these do not engage Article 3. We would smply observe
that most of the matters urged by Mr Blake in relaionto the facts applied to al Ahmadisin
Pakigan. Mr Ullah’s specid podition as a preacher added little to his case in the light of the
adjudicator’s finding that his preaching ‘did not result in any serious problems for hinv'. In
Miss Do's case, her clam under the Refugee Convention as well as her clam under Article
3 remain to be consdered, in addition to her clam under Article 9. We turn to the facts of
her case.

Miss DO’ s appeal

66.

67.

68.

Miss Do's more extreme alegations of harassment and arrest by the police were not
accepted. Before the Tribund it was submitted on her behdf that the adjudicator’s finding
that Miss Do could only practice her religion ‘under reduced circumstances was enough to
make good her case. This was because this congtituted an infringement of a‘basic’ or ‘first
category’ right from which there could be no derogation. The grounds of gpped to this court
focussad largely on the alegation that Miss Do would have to curtail that part of her religious
activities which condsted of teaching her faith to children if she returned to Vietnam. It was
submitted that this was an inhibition on her core right to practice her religion, which infringed
Article 9(1) and could not be judtified under Article 9(2). If apprehenson of a ‘flagrant’

violation of her right was the correct test, then that test was satisfied.

The evidence does not indicate that there is a totd embargo on teaching the Cathalic faith in
Vietnam. It does establish that, if Miss Do wishes to continue to do this, she may have to
move from her home to a different part of the country. Such inhibition as this might place on
her right to practice her rdigion fdls far short of persecution under the Refugee Convention
or ill-treetment that violates Article 3 of the Convention There is evidence of other
redrictions on the practice of Catholicism as a minority religion in Vietnam, but these are
goplicable to dl of that minority, which has the Szeable totd of some 8 million. Mr Gill was
wise not to press these points. That part of Miss Do's case was not, and could not be,
made out.

Miss Do's case based on Article 9 fails in consequence of our finding that Article 9 is not
engaged by her proposed remova. We wish, however, to draw attention to a paradox in
her case which struck us from the outset. Insofar as she was prevented from teaching
Chridtianity to children in Vietnam, she did nothing to improve her postion by coming to this
country. Had she been an English missionary and had the Vietnamese authorities deported
her to this country, she would have had a stronger case of interference with her right to teach
Catholicism than that which she advances. We put this paradox to Mr Gill at the start of the
hearing. It was not one which appeared to have occurred to those indructing him. They a
once set about enquiring whether there was an answer to it. If it transpired that Miss Do
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69.

70.

had a burning desire to prosdlytize the Catholic faith no matter where she found hersdf the
paradox would be shown to be illusory. This proved not to be the case. Miss Do has been
in this country about two years. She attends Mass at a church in Tottenham every Sunday.
She asked the assigtant priest whether she could help in any way with the parish’s teaching
of young children. He declined on the basis that her English was not good enough for her to
be of any red useto him. She did not persst in atempting to teach, athough she provided
the assgtant priest with some generd assstance in the parish. This picture is & odds with
the suggestion that Miss Do came to England in order to be able to continue to teach her
fath. The paradox remains.

We do not see that the ‘reduced circumstances under which Miss Do was practising her
fath in Vietnam differ ggnificantly from those encountered by the other 8 million Catholicsin
that country. This merely underlines the implications that would follow were it correct thet
the decison to remove her to Vietnam engaged Article 9 of the Convention.

Asit is, for the reasons that we have given, the gppeals of both Mr Ullah and Miss Do must
be dismissed.
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ANNEX A

“35. In summary therefore | find that athough the appelant's family may well have been
subjected to general harassment and verbal abuse in recent years, perhaps because it has
become known in the community the appellant preaches, thereis no credible evidence that he
has in fact suffered from serious incidents of violence which the police have been unwilling to
investigate. The gppdlant and his family remained living in Karachi during the whole of this
period. The appdlant's family are il living in Karachi and do not gppear to be experiencing
any serious problems, adthough | accept that his children may continue to be abused a
school. His father lives in Karachi as does hiswifé's family and there is no evidence thet they
suffer any particular problems. The gppellant has never been subjected to any dState
investigation as a result of his preaching; he has never been arrested nor detained for any
reason & al. He clams to have been a successful business man, even to the extent of being
able to resart a business in Karachi with no apparent difficulty and yet he produces no
evidence about his business activities. He had no problems at al until the age of 42 and has
been able to carry on hisfath dl of hislife without serious hinderance. This evidence must be
viewed againg the background evidence of serious discrimination againgt some followers of
the Ahmadi faith in their work and daily lives and serious interference in their aaility to follow
and practise their faith. There is no credible evidence that this has been the position in relation
to this gppelant. Having regard to the evidence in totdity, | have come to the conclusion that
the appdlant has come to the United Kingdom for reasons other than the need to seek
internationd protection.”

“36. The gppelant has therefore not established that he has in fact been persecuted in the
past on account of his faith and neither has he established that he would face a serious risk
of persecution, in his particular circumstances, if he returns to Pakistan now. | see no reason
why the gppelant cannot return to Karachi to his wife and children where on his own
account it is open to him to continue his business activities and, importantly, in his case, the
evidence strongly supports the finding that he will be able to carry on his faith as before, as
his family gppear to do so currently. Even accepting that he began to preach in 1998, for
the reasons | have dready given, | do not find that in his case that did result in any serious
problems for him. Heis an ordinary member of the Ahmadiyyafaith; he has not come to the
attention of the authorities on account of his faith; has no credible evidence that he has been
targeted by rdigious extremists for that reason and no evidence on which to properly
conclude that he would face such problemsin the future.

ANNEX B

“In relation to Articles 9 10 and 11 (Freedom of Thought, Conscience and Religion and
Expresson and Freedom of Assembly and Associdtion) it is clear from the background
evidence that the ability of Ahmadis to exercise their free rights under these Articles are
condrained by the law and by societd attitudes towards them and that dtate action is
generdly ineffective. In relation to the gppelant however, these rights do have to be
regarded in the context of the evidence before me, which as | have sad, has led to my
finding that he has not persondly experienced to any serious degree some of the problems
which are faced by many Ahmadis in Pakistan. | have referred to the background evidence
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included in the gppellant's bundle and to two further fairly recent reports in late 2000 from

Amnesy International concerning the stepping up of campaigns againg minorities in the
country. The background evidence aso supports the concluson that the government
continues to express its oppogtion to discrimination againgt religious minorities dthough, |

accept, that this may just be words as opposed to action. | have concluded that in the
context of these Articles, that is that they enshrine an individud's right to express his beliefs
in public or private and to manifest his beiefs in worship, teaching practice and observance
and to share ideas and information @ncerning his or her opinions and dso to have the
freedom of peaceful assembly, that returning the appe lant to Pakistan where those rights are
curtailed, does engage those articles under the Convention in the appelant's case. These
atides are qudified articles and | must therefore consder whether or not the UK
government's action in returning the gppellant would be in breach of those articles by a
reference to a three stage tedt, that is, whether or not the respondent's action is in
accordance with te law; whether it pursues a legitimate am and whether or not it is
proportionate in relation to the prospective breach. It is my finding that the respondent's
action is in accordance with the law in that he has made his decisons in accordance with

immigration legidation and the decisons he has made comply with statutory requirements. |

aso find that the respondent is pursuing a legitimate aim, thet is immigration control which is
a daes right. The gppellant will be returned to a society where he is regarded as areligious
minority and heis not afforded the same rights as the mgority. Nevertheless, for the reasons
| have dready given in his particular circumstances, that has not prevented him from carrying
on his faith nor has it prevented his famly. He has been preaching since 1998 and the
authorities have taken no action againgt him. He has been a life long Ahmeadi, he was born
into an Ahmadi family and neither he nor his family appear to have suffered any direct
discrimination from the State. He has been successful in business; his children have been
educated and gpart from incidents of verba abuse in the streets and minor violence there is
no credible evidence of any serious problems. His family remain in Karachi and there is no
evidence that they are experiencing any red difficulties. | have therefore come to the
concluson that the UK government's action in seeking to remove the gppellant to Pakigtan in
pursuance of the need for proper immigration control, and in the light of my findings in this
case, will not breach the gppdlant's right under these articles as that action is proportionate
to any difficulties the gppellant may face as aresult of hisfaith on return to Pakistan.”

ANNEX C

14. The respondent refused the clam saying that he did not believe that the gppellant
was a Roman Catholic. Thiswas based on the fact that the gppellant gppeared to have little
knowledge of Roman Catholicism and her replies to technica questions were inadequate.
That evidence has now been rebutted in three ways. The first way isthe fact that alot of the
evidence was smply based on midrandation. | can say from my own experience a the
hearing that thisis a problem. Clearly the Vietnamese interpreters available in this country
are dl Buddhigt with little or no knowledge of Chridtian terminology. They were unable to
trandate what she was saying ether in interview or a the hearing. For thisreason | put little
weight on some of the answers. Further the gppellant has now produced two important
pieces of evidence that strongly support her clam. The firgt is the photographic evidence.
And clear evidence that the gppelant was given fird Holy Communion in the Catholic
Church and confirmed into that Church. | find that unassailable evidence of her membership
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of the Catholic Church. Findly her evidence is supported by the Vietnamese Priest being
the Reverend Smon Thag Duc Nguyen who submitted a witness statement.  That witness
satement indicates that the gppdlant is a strong supporter of the Catholic faith and her lack
of knowledge of Catholic tenets would be expected from someone brought up in Vietnam
under the repressive regime which did not dlow good religious ingruction. On that basis |
accept that the appellant has proved to the necessary standard that she was a member of the
Catholic Church and that she practised the Cathalic religion in Vietnam.

15.  The gppdlant has dso clamed that she found it difficult to practice her religion
because of the attitude of the authorities in Vietnam. | have described above the ways in
which she said she was disadvantaged. | have consdered that evidence in the light of the
objective evidence. The objective evidence does show that there are problems with certain
religions.  Up until recently religions were banned but that has been changed and the
condtitution now provides for freedom of worship. However the US State Department

Report says.

‘Government  regulations control  rdigious hierarchies and organised reigious
activities in part because the Community Party fears that organised religion may
weaken its authority and influence.’

The Report aso says:

‘Many of these redrictive powers lie principdly with provincid city peoples
committees and loca trestment of religious persons varied widdly .... In other areas
such as the north-west provinces locd officids alowed bdievers alittle discretion in
practisng their faith. In generd rdigious groups face difficulties in obtaining teaching
materids, expanding training fadilities, publishing religious materids, and expanding
the clergy in training in response to the increased demand from the congregation.’

In those circumgtances the gppdlant’s evidence of difficulties in following her fath and
discrimination are supported by the evidence and | accept the same.

16. The gppellant has dso belatedly clamed that the police had questioned her and
taken her to the station on a number of occasions. Although | have generdly accepted the
gopellant’s evidence | do not accept this evidence. This evidence isin direct contradiction
to her origind interview and dtatement. Her statement never mentioned any question of a
problem with the palice. The statement was detailed and such an omisson seems to me
surprising, to say the leadt, if it were true. Further ininterview she very specificaly sad that
she had never been arrested dthough she did say that there were difficulties with the police
over the rdigion. However, that reference was only to discriminatory steps being taken. |
therefore find it highly suspicious that suddenly just before the hearing, and after the criticiam
of her clam in the refusal |etter relating to lack of arrests, she adds a claim that she has been
harassed by the police and taken to the police station.  Further | cannot understand the
digtinction she is trying to make between being arrested and being invited to go to the police
gation and being taken there. The evidence itsdf was contradictory as to whether she ever
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went to a police gation or not. | Smply believe that thisis an embelishment to the dam and
| do not accept the gppellant’ s evidence in that regard at all.

18. | have considered the objective evidence in the light of the arguments before me. |

do not find that the objective evidence supports the gppellant’s clam. The CIPU Report,
the US State Department Religious Freedom Report and the US State Department Report
al indicate that Roman Catholiciam is a recognised religion by the government of Vietnam.

Although there certainly is some discrimination againgt religious practices and efforts to
minimise ther effect, there is absolutely no evidence that persons are actualy persecuted.

Certainly there is no evidence of widespread arrests. There is evidence of arrests of certain
political and religious dissdents but the objective evidence makesiit clear that those religious
dissdents are not Roman Catholic. There are some Buddhists, Protestants and something

caled a Hoa Hoa Sect which have been targeted. However, there is no evidence at dl that
Roman Catholics are at risk of persecution. The sort of behaviour the gppellant specified in
her gatement is discrimination. It has does not affect her basic rights. She can il practice
her religion abeit under reduced circumstances and her rights  earning a living, physicd

safety and her right to sheter is not compromised. In those circumstances such
disadvantages as she does suffer because of her fath do not cross the line from
discrimination to persecution. For dl these reasons therefore | find that the gppellant has not
proved to the necessary standard that she is likely to be persecuted or arrested if she were
returned to Vietnam because of her religion. | therefore dismiss the asylum gpped.



