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Monday, 31st July 2000 

1) LORD JUSTICE PILL:  This is an appeal, with leave of the Immigration Appeal Tribunal, against a 

majority decision of the Tribunal notified on 8th September 1999. The issue is whether a stateless person 

who is unable to return to the country of his former habitual residence is, by reason of those facts alone, a 

efugee ithi  the ea i g of the  Co e tio  elati g to the Status of Refugees the  

Co e tio , as odified  the  Ne  Yo k P oto ol the  P oto ol ). The Tribunal found, and 

the Se eta  of State fo  the Ho e Depa t e t the Se eta  of State  o te ds, that it is also 

necessary to establish a present well-fou ded fea  of pe se utio  fo  easo s of a e, eligio , atio alit , 

membership of a pa ti ula  so ial g oup o  politi al opi io  the Co e tio  g ou ds . 

2) The applicant, Oleg Andreevich Revenko, was born in Moldova, then a part of the USSR, in 1955. 

He claimed asylum in the United Kingdom in April 1991. The application was refused  on 16th January 

1996. Appeals against that refusal have been dismissed. The Special Adjudicator found that the applicant 

was stateless. The IAT found that the applicant was unable to return to Moldova. Moldova had become an 

independe t State a d  its La  of Citize ship, the appli a t as ot a itize . The Spe ial Adjudi ato s 

conclusion that he was stateless was not challenged before the IAT and the conclusion that he was unable 

to return to Moldova was not challenged. Both the IAT and the Special Adjudicator held on the evidence 

that the applicant did not have a well-founded fear of persecution, on Convention grounds, in Moldova. 

3) The o d efugee  is, fo  the pu poses of the Co e tio , defi ed i  A ticle 1. 

4) The first paragraph of Article 1A(2) reads: 

A. Fo  the pu poses of the p ese t Co e tio , the te  efugee  shall appl  to a  
person who ... 

[As a esult of e e ts o u i g efo e  Ja ua   a d]  o i g to ell-founded fear of 

being persecuted for reasons of race, religion, nationality, membership of a particular 

political group or political opinion, is outside the country of his nationality and is unable or 

owing to such fear, is unwilling to avail himself of the protection of that country; or who 

not having a nationality and being outside the country of his former habitual residence [as 

a esult of su h e e ts], is u a le o , o i g to su h fea , is u illi g to etu  to it.   

5) The wo ds as a esult of e e ts o u i g efo e  Ja ua   a d  a d the o ds as a esult 

of su h e e ts  e e deleted f o  A ti le A   A ti le  of the  P oto ol. The easo s e e ge 

from the preamble to the protocol: 

The States Pa ties to the present protocol, 

Considering that the Convention relating to the Status of Refugees done at Geneva on 28 

July 1951 (hereinafter referred to as the Convention) covers only those persons who have 

become refugees as a result of events occurring before 1 January 1951, 

Considering that new refugee situations have arisen since the Convention was adopted 



SMITH BERNAL 

and that the refugees concerned may therefore not fall within the scope of the 

Convention, 

Considering that it is desirable that equal status should be enjoyed by all refugees covered 

by the definition in the Convention irrespective of the dateline 1 January 1951, 

Ha e ag eed as follo s ...   

6) The Convention has been ratified by many States. We are told that the current number is 138. 

Most of those States have also ratified the 1967 Protocol. 

7) The U ited Natio s E o o i  a d So ial Cou il ECOSOC   had set up a  ad ho  o ittee o  

statelessness and related problems which reported to ECOSOC on 17th February 1950 and again on 25th 

August 1950. This work followed the adoption by the General Assembly of the United Nations, in 

December 1948, of the Universal Declaration of Human Rights. That provides for rights of asylum and of 

nationality as set out in Articles 14 and 15: 

A ti le : 

  E e o e has the ight to seek a d to e jo  i  othe  ou t ies as lu  f o  
persecution. 

  This ight a  ot e i oked i  the ase of pe se utio s ge ui el  a isi g f o  
non-political crimes or from acts contrary to the purposes and principles of the United 

Nations. 

A ti le : 

  E e o e has the ight to a atio alit . 

  No o e shall e a it a il  dep i ed of his atio alit  o  de ied the ight to ha ge 
his atio alit .  

8) The ad hoc committee submitted a revised draft convention relating to the status of refugees. It 

also submitted a draft protocol relating to the status of stateless persons. The General Assembly convened 

a conference of plenipotentiaries to complete the drafting of, and to sign, a convention relating to the 

status of refugees and a protocol relating to the status of stateless persons. In the event, the 1951 

Convention was adopted on 25th July but in an annex to the Final Act of the conference of 

plenipotentiaries it was stated: 

With espe t to the d aft p oto ol elati g to the Status of Stateless Pe so s, the 
Conference adopted the following resolution: 

The Co fe e e, 

Having considered the draft protocol relating to the Status of Stateless Persons, 

Considering that the subject still requires more detailed study, 

Decides not to take a decision on the subject of the present Conference and refers the 
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d aft p oto ol a k to the app op iate o ga s of the U ited Natio s fo  fu the  stud .  

9) A Convention relating to the status of stateless persons was eventually adopted in 1954. 

Drummond J, in a decision of the Federal Court of Australia (171 ALR 483), to which I will refer, indicated 

the extent of the problem by reference to a paper produced by the Canadian Council for Refugees. He 

stated at paragraph 19 of his judgment: 

Stateless ess appea ed as a ass phe o e o  afte  Wo ld Wa  I a d the e olutio a  
upheaval that followed, while World War II left even larger numbers of people stateless.   

10) Though they may be related, the phenomenon of statelessness is distinct from that of persecution 

giving rise to a right of asylum. 

11) Under the 1954 Convention, stateless persons are given protection similar to, though not identical 

with, the protection given to refugees under the 1951 Convention. In general, the 1954 Convention 

requires States to give to stateless persons the same rights of admission as they give to aliens. There is no 

dou t that so e stateless pe so s a e ithi  the defi itio  of efugees  adopted i  the  

Convention. The issue is whether stateless persons qualify as refugees and thereby for the protection of 

the 1951  Convention merely by establishing that they are unable to return to the country of their former 

habitual residence. That there are many stateless persons who are not covered by the 1951 Convention is 

recognised by the third preamble to the 1954 Convention. Paragraph 3 of the preamble reads: 

Considering that only those stateless persons who are also refugees are covered by the 

Convention relating to the Status of Refugees of 28 July 1951, and that there are many 

stateless persons who are not covered by that Convention, 

Considering that it is desirable to regulate and improve the status of stateless persons by 

a  i te atio al ag ee e t.   

12) Significant omissions from the 1954 Convention, as compared with the 1951 Convention, are 

articles equivalent to Articles 31 and 33 of the 1951 Convention. Article 31(1) provides: 

Refugees u la full  i  the ou t  of efuge. 

  The Co t a ti g States shall ot i pose pe alties, o  a ou t of thei  illegal e t  o  
presence, on refugees who, coming directly from a territory where their life or freedom 

was threatened in the sense of Article 1, enter or are present in their territory without 

authorisation, provided they present themselves without delay to the authorities and show 

good ause fo  thei  illegal e t  o  p ese e.   

13) Article 33 provides: 

P ohi itio  of e pulsio  o  etu  efoule e t . 

  No Co t a ti g State shall e pel o  etu  efoule  a efugee i  a  a e  
whatsoever to the frontiers of territories where his life or freedom would be threatened 

on account of his race, religion, nationality, membership of a particular social group or 

political opinion. 
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  The e efit of the p ese t p o isio  a  ot, ho e e , e lai ed  a efugee 
whom there are reasonable grounds for regarding as a danger to the security of the 

country in which he is, or who, having been convicted by a final judgment of a particularly 

se ious i e, o stitutes a da ge  to the o u it  of that ou t .   

14) I have referred to the 1967 Protocol and its preamble. The reason for the presence of the words 

as a esult of su h e e ts  i  A ti le A  of the  Co e tio  e e ges f o  the epo t of P ofesso  

Guy S Goodwin-Gill prepared for the purposes of this hearing on behalf of the applicant. He refers, in 

paragraphs 29 and 30, to the 34th meeting of the conference of plenipotentiaries on 25th July 1951. The 

record states: 

... the U ited Ki gdo  delegate, M  Hoa e, d e  atte tio  to, 

the a o ol , hi h as eall  a d afti g poi t, i  su -paragraph (2) of paragraph A 

resulting from the omission of a reference to events occurring before 1 January 1951 from 

the last phrase of the paragraph, which dealt with the person who had no nationality and 

was outside the country of his former habitual residence. He could not imagine that those 

who had drafted the compromise text had intended to make any difference between 

persons having a nationality and stateless persons. He therefore proposed that the words 

as a esult of su h e e ts  should e i se ted after the word residence in the penultimate 

line of sub-pa ag aph  of pa ag aph A . Co fe e e of ple ipote tia ies o  the Status of 
Refugees and Stateless Persons, Summary Record of 34th Meeting, 25 July 1951:  UN doc. 

A/CONF. /SR. , p .   

15) The proposal was adopted by 17 votes to none with 3 abstentions, the Belgian representative 

having spoken in its favour. 

16) Professor Goodwin-Gill had also described in his report the evolution of international instruments 

for refugee protection since 1922. It is not necessary to consider the instruments in detail. As Mr Nicol QC 

fo  the appli a t put it, the i te atio al o u it  took a diffe e t ta k  i  the  Co e tio . 

17) The issue turns upon the construction of Article 1A(2). The relevant articles of the 1969 Vienna 

Convention of the Law of Treaties provide: 

A ti le : Ge e al ule of i te p etatio . 

. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 

be given to the terms of the treaty in their context and in the light of its object and 

purpose. 

. The o te t fo  the pu pose of the i te p etatio  of a t eat  shall omprise, in addition 

to the text, including its preamble and annexes: 

a  a  ag ee e t elati g to the t eat  hi h as ade et ee  all the pa ties i  
connection with the conclusion of the treaty; 

 a  i st u e t hi h as ade  o e o  o e pa ties in connection with the 

conclusion of the treaty and accepted by the other parties as an instrument related to the 

treaty. 

. The e shall e take  i to a ou t, togethe  ith the o te t: 
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a  a  su se ue t ag ee e t et ee  the pa ties ega di g the i te pretation of the 

treaty or the application of its provision; 

 a  su se ue t p a ti e i  the appli atio  of the t eat  hi h esta lishes the 
agreement of the parties regarding its interpretation; 

 ... 

. ... 

Article 32:  Supplementary means of interpretation. 

Re ou se a  e had to supple e ta  ea s of i te p etatio , i ludi g the 
preparatory work of the treaty and the circumstances of its conclusion, in order to confirm 

the meaning resulting from the application of Article 31, or  to determine the meaning 

when the interpretation according to Article 31: 

a  lea es the ea i g a iguous o  o s u e; o  

 leads to a esult hi h is a ifestl  a su d o  u easo a le.   

18) The relevant Conventions preceded the Vienna Convention but it is common ground that Articles 

31 and 33 sufficiently reflect customary international law to provide a framework for construing the 1951 

Co e tio  Oppe hei s I te atio al La , th Editio , pa ag aph 629 and following). In construing 

Article 1A(2) for a different purpose Lord Lloyd stated, in Adan v Home Secretary [1999] 1 AC 293 at 304B: 

[Cou sel fo  the Se eta  of State] poi ts out that e a e he e o e ed ith the 
meaning of an international Convention. Inevitably the final text will have been the 

product of a long period of negotiation and compromise. One cannot expect to find the 

same precision of language as one does in an Act of Parliament drafted by Parliamentary 

counsel. I agree. It follows that one is more likely to arrive at the true construction of 

Article 1A(2) by seeking a meaning which makes sense in the light of the Convention as a 

whole, and the purposes which the framers of the convention were seeking to achieve, 

rather than by concentrating exclusively on the language. A broad approach is what is 

needed, rather than a narrow linguistic approach. But having said that, the starting point 

ust e the la guage itself.   

19) Construing the Article in the High Court of Australia in A v Minister for Immigration (1998) INLR 1 at 

, B e a  CJ stated that it as e essa  to adopt a  holisti  ut o de ed app oa h . See also M Hugh 

J at page 24). 

20) In Horvath v Secretary of State [2000] 3 WLR 379 at 395H, Lord Clyde, also considering the effect of 

Article 1A(2), stated: 

We a e o e ed he e ith the o st u tio  of a  i te atio al o e tio . The 
approach to be adopted must be appropriate to that situation. Regard must be given to 

the purpose of the Convention and the object which it seeks to serve. While the language 

of the article has to be respected, any pre-occupation with the precise words may fail to 

meet the broad intent of the Convention and any detailed analysis of its component 

elements may distract and divert attention from the essential purpose of what is sought to 

e a hie ed.   
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21) The present issue is clearly an important one because the category of stateless persons to which it 

could apply, both now and in 1951, is a large one. It needs to be considered whether, having referred the 

draft protocol relating to the status of stateless persons back for further study, that large category of 

stateless persons had been included for specific protection under Article 1A(2) of the 1951 Convention. Mr 

Nicol QC, for the applicant, submits that giving the words in Article 1A(2) their ordinary meaning  concludes 

the issue i  the appli a t s fa ou . The o ds ele a t to the appli a t s positio  should e e t a ted from 

the overall wording of Article 1A(2), to decide whether he is a refugee within the meaning of the 

paragraph. The words relevant to him are: 

A pe so  ho ... ot ha i g a atio alit  a d ei g outside the ou t  of his fo e  
habitual residence is u a le ... to etu  to it.  

22) Each of those requirements is satisfied and the applicant is a refugee within the meaning of the 

Convention, it is submitted. Mr Nicol accepts that the form and wording of the paragraph is such that there 

are in the second part references back to the terms of the first part, but the article must be read 

accurately. There must be a close focus on its wording and the limited nature of the reference back to the 

first part of the paragraph must be respected. The o ds su h fea  efe  a k to the Co e tio  g ou ds 

afte  the o ds is u a le  a d go e  o l  the o d u illi g  a d ot the o d u a le . 

23) Given a plain meaning, it is submitted, it would need powerful and compelling considerations to 

displace that conclusion, and there are none. The construction is in harmony with the object and purpose 

of the Convention,  Mr Nicol submits. A stateless person unable to return to the State of former habitual 

residence requires surrogate protection. The need for protection arises for the same reason as it does in 

the case of other refugees so defined. A stateless person has no State which will protect him. 

24) Mr Nicol relies on the provision in the third p ea le to the Co e tio , hi h p o ided that the 

s ope of a d the p ote tio  a o ded  should e e te ded. The o je t as to e te d  p ote tio  to those 

who lacked nationality and were for that reason without governmental protection. The article covered the 

zone where the predicament of stateless persons overlapped with that of other refugees. Mr Nicol adopts 

the reasoning of the dissenting member of the Immigration Appeal Tribunal in the present case: 

The lite al o st u tio  of A ti le A  is a onstruction which is more compatible with 

the purpose of the Convention: to provide protection to those unable to be protected by 

their own countries. A stateless person who was inevitably in a much worse position than 

someone with a nationality. There was no State to which such a person could look for 

protection. A stateless person who was unable for whatever reason to return to his 

country of habitual residence was by that fact alone in need of protection and should 

receive asylum status with accompanying ights u de  the Co e tio .   

25) Mr Nicol also adopts the views of Professor Goodwin-Gill at  paragraph 51 of his report: 

I  sho t, the d afte s of the  Co e tio  i te ded to p ote t stateless efugees ho 
were outside thei  ou t  of fo e  ha itual eside e as a esult of ... e e ts  o u i g 
before 1 January 1951. Such events included political, social and related displacements, as 
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ell as the holesale iti g off  of stateless i di iduals a d populatio s, fo  e a ple, by 

bureaucratic methods (failure to renew travel documents, to reply to correspondence, 

etc). It was not necessary that the individual should be outside that country because of a 

well-founded fear. The reason for treating the stateless refugee differently is found in the 

stateless pe so s a p io i u p ote ted status hi h as o side ed to justif , i  this o e 
ega d, a diffe e t t eat e t.   

26) I ote that the e phasis i  that pa ag aph is upo  a easo  fo  t eati g the stateless refugee 

differently rather than any textual analysis. 

27) Mr Nicol has indicated that no reliance is now placed on the conclusions at paragraphs 52 and 53 

of the report. Mr Nicol also relies on the opinion of Professor Grahl-Madsen, expressed while conducting a 

textual analysis of the Convention in 1966. He stated that the requirement to establish the Convention 

grounds: 

28) ... does ot, ho e e , appl  to a pe so  ot ha i g a atio alit  ho is u able to return to the 

ou t  of his fo e  ha itual eside e.   The Status of Refugees i  I te atio al La , , Volu e , 

pages 143-144.)  

29) There have been conflicting decisions of the courts on this question. In R v Chief Immigration 

Officer Gatwick Airport, ex parte Harjender Singh [1987] Imm AR 346, 357, Nolan J held that a stateless 

person who was unable to return to his country of former habitual residence was without law a refugee 

within the terms of the Convention. 

30) The point arose, however, only at a late stage of the hearing before Nolan J and does not appear to 

have been argued. I note that Nolan J was a party to the decision in Adan [1999] 1 AC 293, to which I will 

refer in more detail, and agreed with Lord Lloyd. 

31) There are conflicting decisions of the IAT and also in Australia. In that jurisdiction, it has been held 

in several cases that even a stateless person who was unable to return to the country of his former 

habitual residence had to show a well-founded fear of persecution for a Convention reason. However, in 

Savvin v Minister for Immigration and Multicultural Affairs [1999] FCA 1265, it was held by Dowsett J that 

he did not. That decision was reversed on appeal, (171 ALR 483), and I will refer to the judgments. 

32) In Canada, legislation giving effect to Article 1A(2) requires a well-founded fear of persecution for a 

Convention reason to be established, with the result that Canadian cases, specifying that requirement are 

of little value for present purposes. Reference has been made to the opinion of academic writers in this 

field, and Professor Grahl-Madsen and Professor Goodwin-Gill have already been mentioned. 

33) Mr Kovats, for the Secretary of State, relies on the views of Professor Hathaway, expressed in his 

book, The Law of Refugee Status, 1991. Professor Hathaway considered in detail the background to the 

1951 Convention. Having done so, he concluded that: 
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... it as ag eed to est i t the s ope of the Co e tio  to those pe so s ho e ui ed 
protection from a State to which they were formally returnable and to leave the problems 

of the stateless population to be dealt with by a later and less comprehensive conventional 

regime. It is thus clear that statelessness per se does not give rise to a claim to refugee 

status.  

34) In a passage at page 68 to 69, cited by Lord Lloyd in Adan, Professor Hathaway stated: 

In the Convention as ultimately adopted, therefore, persons determined to be refugees 

under earlier arrangements are not required to demonstrate a well-founded fear of being 

persecuted, and are not automatically subject to cessation  of refugee status if conditions 

become safe in their homeland. 

It as the i te tio  of the d afte s, ho e e , that all othe  efugees should ha e to 
de o st ate a p ese t fea  of pe se utio  i  the se se that the  a e o  a  i  the futu e 
be deprived of the protection of thei  ou t  of o igi . Thus it as ag eed that the fi st 
branch of the IRO [International Refugee Organisation] test which focused on past 

pe se utio  should e o itted i  fa ou  of the  ell-fou ded fea  of ei g pe se uted  
standard, involving evidence of a present or prospective risk in the country of origin. The 

use of the te  fea  as i te ded to e phasise the fo a d-looking nature of the test, 

a d ot to g ou d efugee status i  a  assess e t of the efugee lai a t s state of 
i d.   

35) Lo d Llo d i  Ada  also efe ed, at page , to a do u e t headed Joi t Positio . It as dated 

4th March 1996 and shows the adoption by the Council of Europe of certain guidelines for the application 

of Article 1 of the Convention. Paragraph 3 provides: 

The dete i i g fa to  fo  g a ti g efugee status i  a o da e ith the Ge e a 
Convention is the existence of a well-founded fear of persecution on grounds of race, 

religion, nationality, political opinions or membership of a particular social group ... 

The fa t that a  i di idual has al ead  ee  su je t to pe se utio  o  to di e t th eats of 
persecution is a serious indication of the risk of persecution, unless a radical change of 

conditions has taken place since then in his country of origin or in his relations with his 

ou t  of o igi .   

36) Professor Goodwin-Gill, in his book The Refugee in International Law, 2nd edition, 1996, also 

o du ted, u de  the headi g Defi itio  a d Des iptio , a study of the background to the 1951 

Convention. He concluded the section by stating, at paragraph 38: 

37) Convention Refugees are thus identifiable by their possession of four elemental characteristics: 

(1) they are outside their country of origin; (2) they are unable or unwilling to avail themselves of the 

protection of that country, or to return there; (3) such inability or unwillingness is attributable to a 

well-founded fear of being persecuted; (4) the persecution feared is based on reasons of race, religion, 

atio alit , e e ship of a pa ti ula  so ial g oup, o  politi al opi io .  See pages  to  of the 

book.)  

38) The present distinction sought to be drawn in Article 1A(2) is not mentioned either in that 

o lusio  o  i  the e t a t f o  that se tio  of the o k e titled Stateless ess , ith hi h e ha e 
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been supplied. In his recent report, Professor Goodwin-Gill cited the above passage from his book and 

added, at paragraph 39: 

While this su a y clarifies the basic qualities of the Convention refugee, it is presented 

at a certain level of generality and does not include, either the particularities of the 

refugee claimant without a nationality, or the implications of the essential relationship 

between lack of protection and well-founded fear. It should therefore not be read as 

supporting a reading of Article 1A(2) that fails to take account of the  particular 

ha a te isti s of stateless pe so s.  

39) Professor Goodwin-Gill has not, of course, been cross-examined on his recent report and has not 

expounded it orally. The court had no wish to exclude the opinion of a distinguished academic in this field; 

a report was prepared for the purpose of the present hearing and only very shortly before the hearing. But 

it is hardly satisfactory for an appellate court to be put in the position of adjudicating on paper upon 

Professor Goodwin-Gill s ook as o pa ed ith his e e t opi io  a d the appa e t i o siste  

between them. I have to say that I do have difficulty in reconciling the opinion expressed in the report at 

pa ag aph  ith the o te ts of the P ofesso s ook, to hi h I ha e efe ed. 

40) The important point raised in this case, which had been addressed by Professor Hathaway in his 

earlier 1991 publication, was not addressed in Professor Goodwin-Gill s ook, i  hi h the defi itio  of 

efugee  at pa ag aph , appa e tl  a o p ehe si e o e, does ot p o ide fo  the poi t o  sought to 

be made. Professor Goodwin-Gill is of course entitled, as he has done in paragraph 51 of his report, 

adopted by Mr Nicol, to suggest reasons why a stateless person requires protection. 

41) There is a clear expression of opinion in the UNHCR Handbook. That Handbook has its origin in a 

request to the Office of the High Commissioner: 

To o side  the possi ilit  of issui g -- for the guidance of governments -- a handbook 

elati g to p o edu es a d ite ia fo  dete i i g efugee status.  

42) The first edition was issued in 1979. The present 1988 edition purports to set out and explain the 

a ious o po e ts of the defi itio  of efugee , set out i  the  Co e tio  a d the  P oto ol. 

The explanations are said to e ased o  the k o ledge a u ulated  the High Co issio e s Offi e 

over some 25 years since the entry into force of the 1951 Convention. It is stated that: 

The p a ti e of States is take  i to a ou t as a e e ha ges of ie s et ee  the Offi e 
and the competent authorities of Contracting States, and the literature devoted to the 

subject over the last quarter of a century. As the Handbook has been conceived as a 

practical guide and not as a treatise on refugee law, references to literature, etc. have 

pu posel  ee  o itted .   

43) In the Handbook, the second part of Article 1(2)(a), that is the part following the semicolon, is set 

out as a heading,  following paragraph 100. Paragraph 101 begins with this sentence: 

This ph ase, which relates to stateless refugees, is parallel to the preceding phrase, which 
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o e s efugees ho ha e a atio alit .  

44) Paragraph 102 provides: 

It ill e oted that ot all stateless pe so s a e efugees. The  ust e outside the 

country of their former habitual residence for the reasons indicated if the definition. 

Whe e these easo s do ot e ist, the stateless pe so  is ot a efugee.   

45) Paragraph 103: 

Su h easo s ust e e a i ed i  elatio  to the ou t  of fo e  ha itual eside e  
in regard to which fear is alleged. This was defined by the drafters of the 1951 Convention 

as the ou t  i  hi h he had esided a d he e he had suffe ed o  fea s he ould suffe  
persecution if he retu ed.   

46) In the section of the Handbook interpreting terms in Article 1A(2), it is stated at paragraph 37: 

The ph ase ell-fou ded fea  of ei g pe se uted  is the ke  ph ase of the defi itio . It 
reflects the views of its autho s as to the ai  ele e ts of efugee ha a te .  

47) In Adan, the issue was whether, under Article 1A(2), an applicant had to show a current 

well-fou ded fea  of pe se utio  fo  a Co e tio  easo  o  hethe  a histo i  fea  was sufficient. The 

House of Lords, reversing the Court of Appeal, held unanimously that a current fear had to be shown. Lord 

Lloyd, with whom Lord Goff, Lord Nolan, and Lord Hope agreed, stated at page 304: 

It as also o o  g ou d that A ti le A  overs four categories of refugee: (1) 

nationals who are outside their country owing to a well-founded fear of persecution for a 

Convention reason, and are unable to avail themselves of the protection of their country; 

(2) nationals who are outside their country owing to a well-founded fear of persecution for 

a Convention reason, and, owing to such fear, are unwilling to avail themselves of the 

protection of their country; (3) non-nationals who are outside the country of their former 

habitual residence owing to a well-founded fear of persecution for a Convention reason 

and are unable to return to their country, and; (4) non-nationals who are outside the 

country of their former habitual residence owing to a well-founded fear of persecution for 

a Convention reaso , a d, o i g to su h fea , a e u illi g to etu  to thei  ou t .   

48) That appea s to e a o p ehe si e atego isatio  di e tl  i  o fli t ith the appli a t s 

submission as to the  requirements placed upon stateless persons if they are to establish that they are 

refugees. I bear in mind that the categorisation was stated to be common ground and also that it was 

unnecessary to the decision. However, Lord Lloyd ust ha e had i  i d Si o  B o  LJ s e p essio  of a 

contrary view in the Court of Appeal, and the general effect of Article 1A(2) had been scrutinised in 

argument in the House of Lords. Simon Brown LJ had stated in the Court of Appeal in Adan, [1997] 1 WLR 

1107 at 1117: 

So fa  as the stateless a e o e ed, o eo e , the latte  pa t of A ti le A  o st ued 
literally, requires of those presently unable to return home nothing more [than inability to 

etu ].   

49) I have alread  ited Lo d Llo d s ge e al o se atio s upo  the o st u tio  of A ti le A . 



SMITH BERNAL 

50) Lord Lloyd went on to consider the facts in Adan itself, in relation to the definition: 

The ost st iki g featu e is that it is e p essed th oughout i  the p ese t te se: is 
outside , is u a le , is u illi g . Thus i  o de  to i g hi self ithi  atego   M  
Adan must show that he is (not was) unable to avail himself of the protection of his 

ou t . If o e asks p ote tio  agai st hat ?  The a s e  ust su el  e,  o  at least 
i lude, p ote tio  agai st pe se utio . Si e is u a le  a  o l  efe  to u e t i a ilit , 
one would expect that the persecution against which he needs protection is also current 

(or future) persecution. If he has no current fear of persecution it is not easy to see why he 

should need current protection against persecution, or why, indeed, protection is relevant 

at all. 

But the poi t e o es e e  lea e  when one looks at category (2), which includes a 

person who (a) is outside the country of his nationality owing to a well-founded fear of 

persecution and (b) is unwilling, owing to such fear, to avail himself of the protection of 

that ou t . O i g to su h fea  i   ea s o i g to ell-founded fear of being 

pe se uted fo  a Co e tio  easo . But fea  i   a  o l  efe  to u e t fea , si e 
the fear must be the cause of the asylum-seeker being unwilling now to avail himself of the 

protection of his ou t . If fea  i   is o fi ed to u e t fea , it ould e odd if o i g 
to well-fou ded fea  i  a  e e ot also o fi ed to u e t fea . The o d ust su el  

ea  the sa e ea i g i  oth hal es of the se te e.   

51) Lord Lloyd thus stresses the continuity in the language and tense of the paragraph. By a parity of 

reasoning, Mr Kovats submits, the same considerations apply throughout the paragraph. As indicating his 

approach to Article 1A(2), albeit on a different question, I do, with respect, find the reasoning of Lord Lloyd 

helpful upon the present issue. 

52) Mr Nicol relies on the decision of Dowsett J in the Federal Court of Australia in Savvin 166 ALR 348. 

Dowsett J disagreed with the earlier statement of Cooper J in Rishmawi v Minister of Immigration and 

Multicultural Affairs (1997) 77 FCR 421 at 427:  

... the o je t of the d aft Co e tio  as to p o ide sa tua  to pe so s ho had a 
well-founded fear of persecution for a Convention easo  a d ot fo  a  othe  easo .   

53) Dowsett J stated at paragraph 51: 

I   ie , the e is o appa e t diffi ult  i  o st ui g pa a A . The diffi ult  a ises o l  
if it be assumed that the underlying intention of the parties can be more accurately 

determined from the extrinsic material than from the text itself. I doubt whether any clear 

understanding of the intention of the parties can be derived from the extrinsic material. I 

will presently go to that material with a view to demonstrating that such is the case, but 

my primary point is that the text, in so far as it deals with stateless persons, contains very 

little difficulty. I would have thought it beyond argument that the words preceding the 

semicolon deal with persons having nationality and those following the semicolon deal 

with persons without nationality. If so, it follows that in order to satisfy the definition, a 

person without nationality must be outside the country of his former habitual residence 

(for whatever reason) and either: 

u a le to etu  the eto fo  a  easo ; o  

u illi g to etu  e ause of ell-fou ded fea  of pe se utio  fo  a Co e tio  easo .  
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54) In his conclusion, Dowsett J stated: 

The u de l i g hu a ita ia  philosophy of the Convention is that displaced persons 

should be given an opportunity to rebuild their lives with a relative degree of security. The 

Convention regulates the way in which these people are to be  treated by those countries 

which ratify it. Further, it clearly recognises that some refugees may not be able to return 

to their country of origin for reasons unrelated to persecution. 

I fi d othi g i  the Travaux, the Handbook or the other material which would lead me to 

the conclusion that any interpretation other than the literal interpretation of the 

Convention definition ought to be adopted. None of the material demonstrates how the 

clear wording of the definition might be tortured into the more limited form for which the 

respondent presently contends. In those circumstances, the better course is to adopt the 

lite al ea i g.   

55) The full ou t of the Fede al Cou t e e sed Do sett J s de isio   ALR . Spe de  J stated at 

paragraph 7: 

If i a ilit  to etu  is sufficient for a stateless person (that is, a fear of persecution is not 

e essa  the o ds su h fea  a e i app op iatel  i luded afte  the se i olo . The p ese e of 

that phrase indicates to me that the fear of being persecuted for a Convention reason is the 

talisman of the definition, and applies to both categories of persons to whom the definition is 

di e ted. This a o ds ith the defi itio  of efugee  p oposed i  the d aft Refugee Co e tio  

annexed to the report of the first Ad Hoc Committee on statelessness and related problems, dated 

th Fe ua  , hi h is set out ... i  the judg e t of Justi e D u o d.   

56) Drummond J stated at paragraph 23: 

The e a e good te tual easo s gi e   Katz J fo  eadi g A t A  i  so far as it applies to 

stateless persons, as requiring them to be victims of persecution before they are entitled to the 

status of refugee under the  Convention. The travaux to the Convention to which I have referred 

show that this was the intention of those involved in the drafting of what became the 1951 

Convention. Hathaway propounds the same view of the entitlement of stateless persons to claim 

refugee status under the Convention: see pages 59-63. These considerations are sufficient to 

displace the considerations which I have referred to above that favour a reading of the definition 

of efugee  i  the Co e tio  that ould e te d its ea h to stateless pe so s u a le to etu  to 

their country of habitual residence even though they never faced possible pe se utio  the e.   

57) Katz J stated at paragraph 75: 

Ho e e , it appea s to e that a eal uestio  a ises hethe  A t A  does i  fa t ha e 
the natural or literal meaning which has thus far been attributed to it in the cases. As to 

that question, for reasons which I will now give, I do not attribute to the presence in Art 

1A(2) of the semicolon the significance which has thus far been attributed to it. Further, 

giving to the semicolon that significance which I consider appropriate and construing Art 

1A(2) accordingly, it appears to me that the preferable view is that, on the natural or literal 
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meaning of Art 1A(2), it does include the disputed condition. 

I egi   poi ti g out that, i  the o st u tio  of legal i st u e ts, there existed in 

earlier times a hesitant attitude on the part of the judiciary to the use of punctuation 

a ks as a o st u tio al aid.   

58) I do not find it necessary to set out the illuminating analysis by Katz J of the use of the semicolon, 

save to mention his conclusion that judges may look at the punctuation in order to interpret the meaning 

of legislation  accepted by Parliament. 

59) Katz J continued at paragraphs 82 to 86: 

. It is the efo e ot because I take the view that one should ignore the existence of the 

semicolon in construing Art 1A(2) of the Convention that I reject the correctness of the 

view earlier expressed in the cases as to the natural or literal meaning of that definition. It 

is because, even giving the semicolon its full weight as a constructional aid, I take the view 

that, in accordance with accepted grammatical principles, the semicolon does not do the 

work of dividing the definition into two independent parts, as has thus far been concluded. 

. The use of se i olo s is dis ussed  Qui k a d othe s i  thei  autho itati e o k, A 

Comprehensive Grammar of the English Language  ote the o k s use  Maso  CJ 
and Brennan, Gaudron and McHugh JJ in Chew v R (1992) 173 CLR 626 at 630-1; 107 ALR 

171 and its use by Gaudron J in Re Dingjan; Ex parte Wagner (1995) 183 CLR 323 at 362; 

128 ALR 81). The authors point out (at 1622) that, typically, the semicolon is used as a 

epla e e t fo  the o d a d , i  o de  to sho  that t o independent clauses are 

ega ded as ei g suffi ie tl  elated to elo g to o e se te e . The  fu the  poi t out, 
however (at 1623), that the use of a semicolon may sometimes be followed by the use of 

the o d a d , ut  o  o . As to the use of the semicolon in the latter circumstances, 

they say (emphasis added): 

Su h a use i  effe t, epla i g a o a  is hiefl  fou d i  athe  fo al iti g a d i  
sentences whose complexity already involves the use of one or more commas and whose 

major divisions call for a hierarchically superior punctuation mark if the reader is not to be 

o e ta il  puzzled o  isled.  

. O e it is e og ised that the se i olo  i  A t A , p e edi g, as it does, the use of 
the o d o , has the effe t, a o di g to a epted grammatical principles, merely of a 

comma, rather than that of showing that what follows it is an independent clause, then it 

appears to me that: 

... the p o le  of o st u tio  hi h e e ges f o  the lo atio  of the o ds elati g to 
stateless persons after the semicolon and the absence of any repetition of the reference to 

persecution as a necessary cause of such a person being outside of the is to be resolved in 

a manner different from that in which it has thus far been resolved in the cases. 

Country of former habitual residence... 

to uote agai  so ethi g said  the p i a  judge i  the p ese t atte , is to e 
resolved in a manner different from that in which it has thus far been resolved in the cases. 

85. When one reads the words which relate to stateless persons in the later part of Art 

1A(2) as being part of one complete clause, rather than as comprising in themselves an 

independent clause, then I consider that the appropriate way to approach their 

construction is as follows: it is apparent that those words describe a person whose 

circumstances are to be contrasted with those of the person described in the earlier part 
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of the lause. So u h is appa e t f o  the fi st si  of those o ds, o  ho, ot having a 

atio alit . Ho e e , ot o l  do the o ds i  the late  pa t of A t A  des i e a 
person of contrasting circumstances to the person described in the earlier part of the 

clause. They also suggest naturally a particular point in the description of the fi st pe so s 
circumstances at which the reader is to begin to mark that contrast of circumstances. That 

poi t i  the des iptio  of the fi st pe so s i u sta es is at the o ds, is outside the 
ou t  of his atio alit  and not earlier. That is the particular point in the description of 

the fi st pe so s i u sta es at hi h the eade  is to egi  to a k the o t ast of 
i u sta es is de o st ated  the use i  the late  pa t of A t A  of the o ds, o  

who, not having a nationality and being outside the country of his former habitual 

eside e, is ... . The fo  of o ds hi h I ha e just uoted, egi i g the o t ast of 
circumstances between the two classes of person part way through the description of the 

fi st pe so s i u sta ces, avoids the necessity, in what is already a very long clause, to 

epeat, so fa  as a stateless pe so  is o e ed, the ph ase, o i g to a ell-founded fear 

of being persecuted for reasons of race, religion, nationality, membership of a particular 

social g oup o  politi al opi io , hi h ope s the lause. That ope i g ph ase is i stead 
taken to be impliedly applicable to a stateless person simply by reason of the form of 

words used in relation to such a person in the later part of the clause. 

. I find the reading which I have just given to Art 1A(2) to be an entirely satisfying one 

linguistically and I therefore consider that that reading, rather than the reading given to 

the provision both by Cooper J and by the primary judge in the present matter (heavily 

influenced as that reading appears to have been in both cases by an erroneous view as to 

the effe t of the p ese e i  the p o isio  of the se i olo , ep ese ts its t ue atu al  
ea i g.   

60) The text of Article 1A(2) should be interpreted in accordance with the ordinary meaning to be 

given to its terms in their context and in the light of the object and purpose of the treaty. That exercise 

entitles the court given the task of interpretation to have regard to the international instruments already 

cited and to the resolution adopted in 1951, with respect to the draft protocol relating to the status of 

stateless persons, at the last session of the conference of plenipotentiaries, which drafted the 1951 

Convention. It is clear from Article 1A(2) that stateless persons can be refugees. It is also clear that 

consideration of the predicament of stateless persons in a comprehensive way was deferred. 

61) The deletion of the temporal limitation by the 1967 Protocol does not, in my judgment, affect the 

construction of Article 1A(2) for present purposes. It is clear from its terms that the purpose of the 1967 

Protocol was to remove the temporal  limitation in the article. The drafting reason for the insertion in 1951 

of the o ds a esult of su h e e ts  is also lea  f o  the UN e o d al ead  ited a d to hi h P ofesso  

Goodwin-Gill refers in his report. Its deletion does not in my view bear upon the present issue of 

construction. 

62) Subject to the removal of the temporal limitation, the article bears the same meaning now as it did 

he  adopted. M  Hoa e s o e t he  p oposi g the a e d e t i   that he ould ot i agi e 

that those who had drafted the compromise text had intended to make any difference between persons 

ha i g a atio alit  a d stateless pe so s , does suppo t the Se eta  of State s su issio  upo  the 

meaning of the Article. However, I should not wish to put much weight upon it because it is only a detail of 

the travaux préparatoire. I do, however, note that the applicant has not been able to point to anything in 
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the travaux préparatoire which supports the view that the intention of the article was to provide surrogate 

protection for stateless persons generally. 

63) The court must consider the extent of the information with which it should be equipped when 

conducting its textual analysis. As to travaux préparatoire, there is force in the  warnings of Mr Nicol that 

travaux préparatoire are only a supplementary means of interpretation, and his more general warnings. 

There had been prolonged negotiations between many delegations leading to a compromise text, and a 

comprehensive analysis of travaux préparatoire is impossible to achieve and better not attempted in this 

case. Lord Lloyd expressed reservations about their value in Adan, pages 304 to 305, and Lord Steyn found 

them unhelpful upon another issue arising on Article 1A(2) in R v Immigration Appeal Tribunal, ex parte 

Shah [1999] 2 AC 629 at 638. 

64) I have, however, referred to the sequence of events at the United Nations between 1948 and 

1954. That, including the resolution deferring consideration of a Convention or Protocol on statelessness, 

are in my view relevant considerations for present purposes. I agree with the view of Lord Lloyd that the 

opinions of specialist academic writers may also be of significance in this context, though they are not to 

be accepted without scrutiny and analysis. The writers can be expected to have a good knowledge of the 

background to a Convention, which may be complex. 

65) The contents of the UNHCR Handbook are also relevant, in my view. It purports to express views 

based on the experience  of the High Co issio e s Offi e, i ludi g e pe ie e as to the p a ti e of 

states. Gi e  the task of the Co issio e , opi io s i  the Ha d ook as to the defi itio  of efugee  a e 

e titled to espe t. I atta h i po ta e to the ie  e p essed that the ph ase ell-founded fear of 

pe se utio  is the ke  ph ase i  the defi itio  of A ti le A . Spe de  J used the o d talis a . I fi d 

pe suasi e P ofesso  Hatha a s state e t, o siste t as it is ith the o te ts of the UNHCR Ha d ook, 

and made in the context of his comprehensive study, that it was the intention of the drafters that refugees 

should have to demonstrate a present fear of persecution. That opinion is not, in my view, discredited by 

P ofesso  Hatha a s o e o t o e sial ie s upo  the ele a e of the absence of a country of former 

habitual residence. 

66) I am not at all surprised that it was common ground in Adan that there are four categories of 

refugees, all required to establish the well-founded fear, and that Lord Lloyd thought it right to set out a 

comprehensive definition. If the text is to be interpreted in the light of the object and purpose of the 

treaty, it is, in my view, legitimate to approach it in the light of the factors I have set out above, and I do so. 

The importance of the fear of persecution on Convention grounds when defining refugee status is a theme 

which emerges strongly from that material. 

67) The paragraph in Article 1A(2) should be read as a whole and does, in my judgment, set out a single 

test fo  efugee status. Whe  the o ds i  the fi st pa t of the pa ag aph is u a le o , o i g to su h fea , 
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is u illi g  e e epeated i  the se o d pa t of the pa ag aph, it as i te ded that the e ti e pa ag aph 

should be governed by the need to establish a well-founded fear of persecution on a Convention ground. 

The existence of a well-founded fear was intended to be a pre-requirement of refugee status. It is 

significant that both categories, nationals and stateless persons, were dealt with in the same paragraph 

and indeed in the same sentence. I cannot conclude that by the order of words in the last part of the 

paragraph, the need for the fear was intended to be excluded in the case of what could be a large category 

of persons. 

68) I accept the submission of Mr Kovats that Article 1A(2) was not intended to create two 

fundamentally different types of refugee. I also find the reasoning of Katz J in Savvin, read with that of Lord 

Lloyd in Adan, persuasive in the present context. The contrary view would involve a pre-occupation with 

precise words or rather with the order in which the words appear, which would, in the words of Lord Clyde 

in Horvath, fail to meet the broad intent of the  Convention. The court is entitled to take a step back from 

the detail and consider the paragraph as a whole and in its context. 

69) What I have found difficult in the authorities is the summary rejection of the submission that 

Article 33 of the 1951 Convention, dealing with refoulement, throws light on the meaning of Article 1A(2): 

Lord Lloyd in Adan at page 306H; Simon Brown LJ in Adan at page 1116; Katz J in Savvin at paragraph 140. 

Submissions made on behalf of the Secretary of State on paragraph 33 have been given short shrift. My 

respectful view is that, as a routine approach to treaty interpretation, the two articles should be read 

together. One is capable of throwing light on the other. 

70) I am encouraged in that view by the way the p ese t appli a t s ase is put. M  Ni ol a epts that 

if he succeeds in his submission on Article 1 and a well-founded fear does not have to be established to 

e de  the appli a t a efugee, he ust still esta lish that the appli a t s e pulsio  o  eturn would 

th eate  his life o  f eedo  o  a ou t of a Co e tio  easo  u de  A ti le . The Se eta  of State s 

directions for removal are not unlawful unless such a threat for a Convention reason is established. The 

imposition of this requirement is thus a  pre-requisite of a finding that expulsion or return is unlawful. That 

appears to me to support the view that it is a pre-requisite of refugee status under Article 1A(2). 

71) I find it difficult to conclude that it was intended to open a door in Article 1A(2) by not requiring a 

well-founded fear, only substantially to close the door again in Article 33 by requiring a threat on account 

of a Convention reason to be established. The interrelation of the two articles was accepted by Lord Goff in 

R v Home Secretary, ex parte Sivakumaran [1988] 1 AC 958. Lord Goff stated at page 1001: 

I o side , plai , as i deed as ei fo ed i  a gu e t  M  Ple de  ith efe e e to 
the travaux préparatoires, that the non-refoulement provision in Article 33 was intended 

to apply to all persons determined to be refugees under Article 1 of the Convention. I 

cannot help feeling, however, that the consistency between Articles 1 and 33 can be more 

easil  a epted if the i te p etatio  of ell-founded fea  i  A ti le A  espoused  the 
Se eta  of State is adopted, athe  tha  that o te ded fo   the High Co issio e .   



SMITH BERNAL 

72) M  Ple de s su issio  that the e ui e e t fo  a ell-founded fear of persecution was to be 

determined subjectively was not accepted in that case, the issue being whether the test was subjective or 

objective. However, his submissions on behalf of the UNHCR are recorded at pages 983  and 984 of the 

epo t, a d Lo d Goff s efe e e to the  suppo ts the view that Articles 1A(2) and 33 are to be read 

together. That achieves a single undivided approach to the Convention rights. To be a refugee but without 

protection against refoulement would be an anomaly. If I am right about that, it adds weight to the view I 

have expressed as to the construction of Article 1A(2). 

73) Mr Nicol submits that on the evidence in the case, the Article 33 obstacle is crossed so that he is 

entitled to relief if he succeeds on the Article 1 argument. To return an unwilling applicant to Moldova 

would on the facts, it is submitted, be to endanger his freedom. I do not consider that the submission can 

survive the findings of fact below. If I am wrong on both the legal point and the point of fact, I would not, 

ho e e , a ede to the Se eta  of State s appli atio  fo  e issio  to the T i u al fo  fu the  

o side atio  as to hethe  the appli a t is u a le  to etu  to Moldo a. 

74) In R v Secretary of State for Home Department, ex parte Bradshaw [1994] Imm AR 359, the Court 

of Session received evidence that a stateless person had not made an application for citizenship of states 

which may have granted it. It was held by Lord MacLean that before a person can be said to be  stateless 

under the Convention he would have had to have applied to those states which might consider him to be, 

and might accept him as, a national. In the present case, the applicant was found by the special adjudicator 

to be stateless and this finding was not challenged before the IAT. Evidence of statelessness and of the 

unliklihood of his obtaining Moldavian nationality was called. If the Bradshaw point was to be taken, it 

should, in my view, have been taken by the Secretary of State at an earlier stage. In any event, there is 

nothing to suggest that circumstances have changed. 

75) For the reasons I have given, I would dismiss this appeal. 

76) LORD JUSTICE CLARKE:  This appeal raises a deceptively simple question which can be formulated 

in this way: is a stateless person who is unable to return to the country of his former habitual residence, by 

reason of those facts alone, a refugee within the meaning of Article 1A(2) of the 1951 Geneva Convention 

relating to the Status of Refugees the  Co e tio , as odified  the  Ne  Yo k P oto ol 

the p oto ol . I shall all the Co e tio  as odified the Co e tio  e ause it ep ese ts the 

Convention as at present in force. 

77) I have ot fou d this a  eas  uestio  to de ide. The appella t sa s that the a s e  is es , 

he eas the espo de t sa s that the a s e  is o  e ause the appella ts ust also esta lish a p ese t 

well-founded fear of persecution by reasons of race, religion, nationality, membership of a particular social 

group or political opinion, which, like others before me, I shall compendiously refer to as Convention 

reasons. 
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78) The answer depends upon the meaning properly to be given to Article 1A(2) of the Convention. 

Article 1A(2) provides: 

A. Fo  the pu poses of the p ese t Co e tio , the te  efugee  shall appl  to a  
person who ... 

. [As a esult of e e ts o u i g before 1 January 1951 and] owing to a well-founded 

fear of being persecuted for reasons of race, religion, nationality, membership of a 

particular social group or political opinion, is outside the country of his nationality and is 

unable or, owing to such fear, is unwilling to avail himself of the protection of that country; 

or who, not having a nationality and being outside the country of his former habitual 

residence [as a result of such events], is unable or, owing to such fear, is unwilling to return 

to it.  

79) The words in the square brackets were removed by the protocol so that strictly the Convention 

should be read omitting the words in the square brackets. It is common ground that the correct approach 

to construction of the Convention is set out in Articles 31 and 32 of the 1969 Vienna Convention on the 

La  of T eaties the Vie a Co e tio . Although the Vie a Co e tio  as ade i   a d does 

not express to be retrospective, it is common ground that its provisions set out customary international 

la : see Oppe hei s I te atio al La , th Editio , , pa ag aphs  to . A ti les  a d  ha e 

been quoted by Lord Justice Pill so that it is not necessary for me to repeat them. It follows from those 

principles that the starting point is to try to ascertain the ordinary meaning to be given to the terms of the 

Treaty or Convention in their context and in the light of the object and purpose of the Treaty or 

Convention. 

80) Various different emphases have been given to those principles in recent cases: see, for example, 

Adan v Home Secretary [1999] 1 AC 293 per Lord Lloyd at 305, and Horvath v Home Secretary [2000] 3 

WLR 379 per Lord Hope at 382/3 and per Lord Clyde at 395, and the statements of principle to which Lord 

Justice Pill has referred, including that of Chief Justice Brennan in the High Court of Australia, in A v 

Mi iste  fo  I ig atio  a d Eth i  Affai s [ ]  CLR  at  to , he e he said that it is 

necessary to adopt a holisti  ut o de ed app oa h . 

81) Although the principles are common ground, Mr Nicol naturally stresses the language of Article 

1A(2), whereas Mr Kovats naturally stresses the context and purpose of the Convention. As Lord Lloyd said 

in Adan at page 305: 

... o e is o e likel  to a i e at the t ue o st u tio  of A ti le A   seeki g a 
meaning which makes sense in the light of the Convention as a whole, and the purposes 

which the framers of the Convention were seeking to achieve, rather than by 

o e t ati g e lusi el  o  the la guage.   

82) As Lord Lloyd put it: 

A oad app oa h is hat is eeded, athe  tha  a a o  li guisti  app oa h. 
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But ha i g said that, the sta ti g poi t ust e [is] the la guage itself.   

83) I turn, therefore, to the language. It is plain that in Article 1A(2) there are two classes of persons 

who can be refugees, those with nationality and those without. It is convenient to call the first class 

atio als  a d the se o d lass stateless pe so s . I  the Cou t of Appeal, i  Ada   Ho e Se eta  

[1997] 1 WLR 107, Lord Justice Simon Brown divided up Article 1A(2) in this way, at page 1114 to 1115: 

I etu , the efo e, to A ti le A  itself. This p o isio , although al ead  set out i  
extenso above, I now propose to break down into a series of clauses which for 

convenience I shall also number. A refugee is someone who: 1(a) owing to well-founded 

fear of being persecution for [a Convention reason] is outside the country of his 

nationality, and (b)(i) is unable to avail himself of the protection of that country, or (ii) 

owing to such fear, is unwilling to avail himself of the protection of that country; or who; 

2(a) not having a nationality and being outside the country of his former habitual 

residence, (b)(i) is unable to return to it, or (ii) owing to a well-founded fear of being 

persecuted for [a Convention reason] is unwilling to return to it.   

84) He then said this, with regard to stateless persons, at page 1117: 

So fa  as the stateless a e o e ed, o eo e , the latte  pa t of A ti le A   
clauses 2(a) and 2(b)(i)), construed literally, requires of those presently unable to return 

home nothing more, save only that until 1967 they had to show that they were displaced 

as a result of events prior to 1951. The position, however, with regard to the stateless, is, 

as I recognise, of only marginal relevance in all this and, indeed, as Mr Pannick points out, 

my clause 2(a) has been construed by the Canadians as if in fact it were qualified (as clause 

a  is   a e ui e e t to e outside  fo  fea  of Co e tio  pe se utio : see the 
relevant Canadian legislation (e a ted o dou t i  the light of Ca ada s o st u tio  of the 
Co e tio  as set out i  AG of Ca ada  Wa d   DLR th  .   

85) M  Ni ol su its that Lo d Justi e Si o  B o s lite al o st u tio  of A ti le A  is o rect. I 

am bound to say that if I were giving a literal construction to the article I would construe it in the same way 

as Lord Justice Simon Brown, and indeed in the same way as Mr Justice Nolan, albeit after little, if any, 

argument in R v Chief Immigration Officer of Gatwick Airport, ex parte Harjender Singh [1987] Imm AR 346 

at 357. As I read the words the position is as follows: in the case of a national, he will only be a refugee if 

he shows that, (1) owing to a well-founded fear of being persecuted for a Convention reason he is outside 

the country of his nationality; and (2) either (a) he is unable to avail himself of the protection  of that 

country; or (b) owing to a well-founded fear of being persecuted for Convention reasons, he is unwilling to 

avail himself of the protection of that country. 

86) The House of Lords held in Adan that in order for a person to satisfy the tests in (1) and (2)(a) it is 

necessary for him to show that he has a current, well-founded fear of persecution on Convention grounds. 

The reasoning of Lord Lloyd on that point is essentially set out at page 305. The other members of the 

appellate committee agree. 

87) In the case of a stateless person the position seems to be significantly different, if attention is 

focused on the literal meaning of the article. Such a person will be a refugee if he shows that, (1) he is 
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outside the country of his former habitual residence; and (2) either (i) he is unable to return to it; or (ii) 

owing to a well-founded fear of being persecuted for Convention reasons, he is unwilling to return to it. If I 

were focusing only on the language of the article I would construe it in that way. The words before the 

semicolon do not refer to stateless persons at all. The o ds i ediatel  afte  the se i olo , a el  o  

ho ot ha i g a atio alit  o  thei  fa e sho  that that pa t of the a ti le is o e ed ith stateless 

pe so s. The test i   a o e is de i ed f o  the e t o ds,  a el  a d ei g outside the country of 

his fo e  ha itual eside e . 

88) On the face of it, that test is satisfied by the applicant simply showing that he is outside what may, 

as a convenient shorthand, be called his former country. The words in the Convention do not, as I read 

them, say that he must be outside his former country owing to a well-founded fear of being persecuted for 

Convention reasons. Mr Nicol submits that that construction makes perfect sense as a matter of language. 

Thus he says that the framers of the 1951 Convention were careful to provide, in the case of a stateless 

person, that he must be: 

Outside the ou t  of his fo e  ha itual eside e as a esult of su h e e ts.  

89) He submits with force that they did not say that he must be outside the country of his former 

habitual residence as a result of such events and owing to a well-founded fear of being persecuted for a 

Convention reason, my emphasis. To my mind that is a very powerful point. It seems to me that the 

espo de t s a gu e t i ol es i iti g the ou t to i pl  those o ds i to A ti le A . I do ot thi k 

that the words can sensibly be read as having that meaning. I should add that it is not suggested that the 

ph ase is u a le  i  eithe  pa t of the paragraph should be construed as meaning: is unable to return to 

the country concerned by reason of fear of persecution for a Convention reason. 

90) I recognise that Lord Lloyd approached Article 1A(2) in Adan v Home Secretary. He said, at page 

304: 

It as also o o  g ou d that A ti le A  o e s fou  atego ies of efugee:  
nationals who are outside their country owing to a well-founded fear of persecution for a 

Convention reason, and are unable to avail themselves of the protection of their country; 

(2) nationals who are outside their country owing to a well-founded fear of persecution for 

a Convention reason, and, owing to such fear, are unwilling to avail themselves of the 

protection of their country; (3) non-nationals who are outside the country of their former 

habitual residence owing to a well-founded fear of persecution for a Convention reason 

and are unable to return to their country, and (4) non-nationals who are outside the 

country of their former habitual residence owing to a well-founded fear of persecution for 

a Convention reason, and, owing to such fear, are unwilling to return to their country. 

It ill e oti ed that i  ea h of atego ies  a d  the as lu -seeker must satisfy two 

separate tests: what a , fo  sho t, e alled the fea  test  a d the p ote tio  test . I  
categories (3) and (4) the protection test, for obvious reasons, is couched in different 

la guage.   

91) Adan was not concerned with stateless persons so that that passage is not part of the ratio, in so 
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far as it refers to stateless persons, and in particular for present purposes,  in so far as he described the 

class of refugee with which we are concerned as: 

No -nationals who are outside the country of their former habitual residence owing to a 

well-founded fear of persecution for a Convention reason, and ... are unwilling to return to 

thei  ou t   

92) Lord Lloyd does not explain how the requirement that the non-national must be outside his former 

country owing to a well-founded fear for a Convention reason, is to be deduced from the language of the 

article. It may well be that he accepted that proposition on the basis of a broad purposive approach to the 

article and not on the basis of the language itself. If the solution to the present problem depended upon an 

analysis of the language used, I would prefer the approach of Lord Justice Simon Brown to that of Lord 

Lloyd. Moreover, I do not think that the attempt of Justice Katz in Minister for Immigration and 

Multicultural Affairs v Savvin [2000] 171A OR 483 at 501, to construe the opening phrase as impliedly 

applicable to a stateless person: 

Si pl   easo  of the fo  of o ds used i  elatio  to su h a pe so  i  the late  pa t of the 

lause , is at all o i i g. 

93) As I see it, the uestio  is hethe  the o ds o l   easo  of a ell-founded fear of 

pe se utio  fo  a Co e tio  easo  should e i plied i to A ti le A  of the  Co e tio  afte  the 

o ds as a esult of su h e e ts  a d afte  the o ds ei g outside the ou t  of his fo e  ha itual 

eside e  i  the Co e tio . That depe ds upo  a o side atio  of the a ti le i  the light of the o je t 

and purpose of the Convention, approaching the matter in the broad purposive way urged by Lord Lloyd 

and in the holistic and ordered way referred to by Chief Justice Brennan. 

94) The question, as I see it, is whether the drafters of the Convention can have intended to afford 

protection to a stateless person who did not fear persecution for a Convention reason. I was at one time 

att a ted  M  Ni ol s su issio  that the a ti le should e gi e  its o di a  a d atu al ea i g, ut as 

the argument progressed I became convinced that such a construction would not be consistent with the 

object and purpose of the Convention. It is, I think, clear that the purpose of the 1951 Convention was not 

to afford general protection to stateless persons. 

95) The Final Act of the 1951 UN Conference on the Status of  Refugees and Stateless Persons resolved 

to refer the draft protocol, relating to stateless persons, back for further consideration. The problem was 

subsequently met by the 1954 Convention relating to the status of stateless persons to which Lord Justice 

Pill has referred. It is true that the 1951 Convention made some provisions with regard to stateless 

persons, but it would, in my view, be surprising if it intended to put stateless persons in a better position 

than nationals, which is, I think, the effect of the construction urged on behalf of the appellant. 

96) I recognise that the academic writers do not all take the same view. Compare Professor Hathaway 
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in The Law of Refugee Status 1991, at page 60, and Professor Atle Grahl-Madsen in The Status of Refugees 

in International Law 1966, at page 143. I have had the advantage of reading a draft of what Mr Justice 

Bennett proposes to say in his judgment. He will set out the relevant parts of those works in some detail. 

He will also set out some of the relevant parts of the work of Professor Goodwin-Gill, both in his book, The 

Refugee in International Law 1996, at page 19, and in paragraph 39 of his report which was made, as he 

describes it, on behalf of the appellant for the purpose of this appeal. 

97) I e ti el  ag ee ith M  Justi e Be ett s o lusio  elati g to P ofesso  Good i -Gill. As I read 

the conclusions of Professor Atle Grahl-Madsen, they are based upon the language of Article 1A(2). In so 

far as they are so based, I agree with him. As Lord Justice Pill has shown, on the other hand, Professor 

Hathaway was considering the matter much more broadly and as such appears to me to provide strong 

support for the espo de t s ase. The UNHCR Ha d ook also suppo ts the espo de t s su issio s. The 

Handbook has been treated in the past as evidence of the practice of signatory states. In R v Secretary of 

State for the Home Department, ex parte Adan [1999] 3 WLR 1274, this court said at page 1296 at F: 

This i te p etatio  is suppo ted  the app oa h take  i  pa ag aph  of the UNHCR 
Ha d ook. We ha e des i ed the Ha d ook s ge esis, to hi h e atta h so e 
importance. While the Handbook is not by any means itself a source of law, many 

signatory states have accepted the guidance which on their behalf the UNHCR was asked 

to provide, and in those circumstances it constitutes, in our judgment, good evidence of 

what has come to be international practice within Article 31(3)(b) of the Vienna 

Co e tio .   

98) Lord Justice Pill has referred to the preface to the Handbook which is dated 1979. Paragraphs (v) 

and (vi) of the Handbook, are to my mind important and are worth quoting. They are in these terms: 

  The ite ia fo  dete i i g efugee status  set out i  this Ha d ook a e esse tiall  
a  e pla atio  of the defi itio  of the te  efugee  gi e   the  Co e tio  a d 
the 1967 Protocol. The explanations are based on the knowledge accumulated by the High 

Co issio e s Offi e o e  a pe iod of a out  ea s, si e the e t  i to fo e of the 
1951 Convention on 21 April 1954, including the practice of States in regard to the 

determination of refugee status, exchanges of views between the Office and the 

competent authorities of Contracting States, and the literature devoted to the subject over 

the last quarter of a century. As the Handbook has been conceived as a practical guide and 

not as a treatise on refugee law, references to literature etc, have purposely been omitted. 

i   ith espe t to p o edu es fo  the dete i atio  of efugee status, the ite s of the 
Handbook have been guided chiefly by the principles defined in this respect by the 

Executive Committee itself. Use has naturally also been made of the knowledge available 

o e i g the p a ti e of States.  

99) It is thus clear that one of the purposes of the Handbook was to explain the definition of the term 

based on the knowledge accumulated by the High Co issio e s Offi e o e  a o side a le pe iod. Also, 

as paragraph (vi) puts it, use has been made of the knowledge available concerning the practice of states. 

Lord Justice Pill has quoted part of the Handbook including paragraph 37. Paragraphs 101 to 104 set out 

the autho s  o st u tio  of the a ti le u de  this headi g, so fa  as stateless pe so s a e o e ed: 
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o  ho, ot ha i g a atio alit  a d ei g outside the ou t  of his fo e  ha itual 
residence as a result of such events, is unable or, owing to such fear, is unwilling to return 

to it.  

100) The only paragraph I need otherwise set out is paragraph 102, which provides: 

It ill e oted that ot all stateless pe so s a e efugees. The  ust e outside the 
country of their former habitual residence for the reasons indicated in the definition. 

Whe e these easo s do ot e ist, the stateless pe so  is ot a efugee.  

101) Those reasons are the Convention reasons. I do not attach significan e to M  Ni ol s poi t that the 

ele a t pa t of the a ti le uoted i  that pa ag aph is uoted ithout the deletio  of the o ds as a 

esult of su h e e ts , e ause I e ti el  ag ee ith Lo d Justi e Pill that the p ese e o  a se e of those 

words does not affect the question for decision. On the other hand, I do accept that paragraphs 101 to 

105, including paragraph 102, are an attempt to construe Article 1A(2), but they are not to my mind only 

an attempt to set out the meaning of the language. They are also an attempt to explaining the meaning of 

efugee , ased o  i fo atio  a aila le to the High Co issio e  o e  e  a  ea s a d a  

properly be regarded as evidence of practice. 

102) It seems to me that if it was the practice of any, or any  significant number, of signatory states to 

treat as refugees stateless persons who are outside their former country, otherwise than by reason of fear 

of persecution for a Convention reason, the UNHCR would have been aware of that fact and would have 

reverted to the practice in the Handbook. Indeed, it is to my mind a striking feature of this case that there 

is no evidence that as a matter of practice any signatory state treats persons in the position of the 

appellant as refugees. 

103) I have reached the conclusion that the probable reason for that is that, as the Handbook suggests 

when read as a whole, states have required refugees, whether nationals or stateless persons, to show a 

fear of persecution for a Conve tio  easo . As pa ag aph  puts it, the ph ase ell-founded fear of 

ei g pe se uted  is the ke  ph ase i  the defi itio . That ie  see s to e to e o siste t ith the 

do u e t e titled Joi t Positio , dated th Ma h , issued  the Cou il of Europe, which is 

quoted by Lord Lloyd in Adan, at page 307, and to which Lord Justice Pill has referred. 

104) The only states about which there is direct information are Canada and Australia. Both Lord Justice 

Pill and Mr Justice Bennett consider the Australia and Canadian authorities in  some detail. The relevant 

Ca adia  statute esol es the issue i  fa ou  of the espo de t s su issio . The e a e pe haps t o 

possible explanations for that. The first is the cynical one that Canada thought that the Convention might 

be construed to protect those without a fear of persecution. The second is that touched on by Lord Justice 

Simon Brown in Adan, at page 1117, namely that the Canadian legislation was enacted in the light of 

Ca ada s onstruction of the Convention. There is no evidence that the first explanation is correct and I 

accept the second. It certainly makes the practice in Canada clear. I do not, however, think that the 

Canadian authorities themselves are of any real assistance. 
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105) As to the Australian authorities, I was at one time attracted by the analysis of Mr Dowsett J in the 

Savvin case. But although I take the same view as him on the literal meaning of the language, I have 

reached the same overall conclusion as the Federal Court of Australia on appeal in Savvin and as Justice 

Cooper at First Instance in Rishmawi v Minister for Immigration and Multicultural Affairs (1997) 77 FCR 

421, and by Sackville J in Diatlov v Minister for Immigration and Multicultural Affairs [1999] FCA 468. 

106) I tu  iefl  to the t a au  p épa atoi e. I a ept M  Ni ol s su issio  that the  ust e 

regarded with caution and indeed that they are a secondary source of assistance: see Article 32 of the 

Vienna Convention. Nevertheless, if the drafters of the Convention had intended that persons in the 

position of the appellant should be treated as refugees without any fear of persecution, I would have 

expected that point of view to be advanced at some stage during the course of the travaux préparatoire. I 

e og ise that the appella t s ad iso s ha e ot ee  a le to stud  e e  o e of the olu i ous ate ial 

which form part of the travaux préparatoire. Indeed, I doubt whether that would be possible. However, no 

one has been able to refer to any part of the materials leading up to the Convention which suggests that it 

was intended by anyone that unless perhaps he fell within paragraph 1(a)(i), a person should have the 

status of a refugee unless he feared persecution for a Convention reason. 

107) In all the circumstances, I have reached the conclusion that all the indicia(?) as to the purpose of 

the 1951 Convention and all the indications of subsequent practice, indeed all the pointers, apart from the 

literal words of the article, lead to the conclusion that the framers of the Convention intended a person to 

be a refugee only if he had a well-founded fear of persecution on a Convention ground. 

108) In these circumstances, and notwithstanding my view of the literal meaning of the words, Article 

1A(2) should, in my opinion, be construed in the broad purposeful way identified by Lord Lloyd implying 

appropriate words as necessary. It is, I think, likely that it was such an approach, rather than any literal 

interpretation of the paragraph, which lead to the common ground recited by Lord Lloyd in Adan and to 

the approval by him, and by the other members of the appellant committee, including Lord Nolan, who 

agreed with him of the paragraph, which I quoted earlier, including the requirement that: 

No -nationals who are outside the country of their former habitual residence owing to a 

well-founded fear of persecution for a Convention reason, and, are unwilling to return to 

thei  ou t .  

109) For these reasons, I agree that the appeal should be dismissed. 

110) There is a further consideration which to my mind also supports the same conclusion. I have left it 

to last and do not found my conclusion upon it because it may not be open to us to do so. It is the 

relationship to which  Lord Justice Pill has referred, between Article 1A(2) and Article 33 of the Convention. 

In R v Home Secretary, ex parte Sivakumaran [1998] 1 AC 958, the House of Lords was concerned with the 

ea i g of the e p essio  ell-fou ded fea  of pe se utio  i  A ti le A . Ho e e , i  the ourse of 

its consideration of that question, the House of Lords considered the relationship between the two articles. 



SMITH BERNAL 

Lord Goff, with whom all the other members of the appellate committee agreed, said at page 1001: 

The Maste  of the Rolls suggested, a te p 965E-F, that, even if the Secretary of State 

decides that an applicant is a refugee as defined in Article 1, nevertheless he has then to 

decide whether Article 33, which involves an objective test, prohibits a return of the 

applicant to the relevant country. I am unable to accept this approach. It is, I consider, 

plain, as indeed was reinforced in argument by Mr Plender with reference to the travaux 

préparatoires, that the non-refoulement provision in Article 33 was intended to apply to all 

persons determined to be refugees under Article 1 of the Convention. I cannot help 

feeling, however, that the consistency between Articles 1 and 33 can be more easily 

a epted if the i te p etatio  of ell-fou ded fea  i  A ti le A  espoused  the 
Secretary of State is adopted, athe  tha  that o te ded fo   the High Co issio e .   

111) To my mind, that is an example of the House of Lords using Article 33 as an aid to construction of 

Article 1A(2). I recognise that Lord Goff was not considering the issue raised in this appeal, but the 

app oa h a epted  the House of Lo ds see s to e to sit oddl  ith the appella t s  a gu e t i  the 

instant case. Lord Goff said that Article 3 was intended to apply to all persons determined to be refugees 

under Article 1. If that is so, it follows that in principle, a person in the position of the appellant is entitled 

to the benefit of Article 33. But Article 33 on its face involves the appellant establishing that if he were 

returned to Moldova his life or freedom would be threatened for a Convention reason. I can understand 

that if, in order to become a refugee, it is necessary to establish a well-founded fear of persecution for a 

Convention reason, Article 33 naturally applies, as the House of Lords held. That is on the basis that the 

words in Article 33 are a shorthand for the words in Article 1A(2). The same cannot, however, be said if all 

that a stateless person has shown is that he is unable to return to his former country. 

112) In so far as Mr Nicol submits that such a person will automatically be able to establish that his life 

or freedom will be threatened by being sent back to that country in every case, I am unable to accept that 

submission. Whether he will be able to do so depends upon the facts of the particular case. In many such 

cases, such a person might well simply be sent away without any threat to his life or freedom for a 

Convention reason. 

113) If I am free to do so, I regard these conside atio s as a sig ifi a t fa to  i  suppo t of M  Ko ats  

submissions. However, I recognise that both in the Court of Appeal and in the House of Lords in Adan, it 

was said that Article 33 cannot be used to construe Article 1A(2): see [1997] 1 WLR 1107 at 1116 and 

[1999] 1 AC 293 at 306, apparently on the basis that the argument approaches the problem from the 

wrong end because it is Article 1(2) which must govern the scope of Article 33 and not vice versa. See also 

Justice Katz to the same effect in Savvin at page 513, paragraph 139. 

114) That may well have been an appropriate view and in any event is binding upon us with regard to 

the problem raised by the facts in Adan. It does seem to me that it must, in some cases at least, be 

permissible, when construing a particular article of a convention, to have regard to other provisions of it. 

Otherwise, it is difficult to see how the particular article can be considered in its context and, in the words 

of Article 31.1 of the Vienna Conventio , i  the light of the o je t a d pu poses of the t eat . I deed, it 
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appears to me that ex parte Sivakumaran is an example of the court doing precisely that. 

115) I would hold that in order to resolve the issue which arises  in this appeal, it is permissible to have 

regard to Article 33 in construing Article 1, and I would further hold that the relationship between Article 1 

and Article 3, identified by the House of Lords in ex parte Sivakumaran, gives significant support for the 

espo de t s o st u tio  of A ti le A . 

116) However, with or without that further factor, I would dismiss the appeal. 

117) In these circumstances, it is not necessary to consider what order it would be appropriate to make 

if the applicant were held to be a refugee. But if it were further held that the findings of fact do not 

support the conclusion that if he were returned to Moldova his life or freedom would be threatened, 

within the meaning of Article 33, for my part I would wish to give further consideration to that question if 

it arose, but since it does not arise I say nothing further. 

118) MR JUSTICE BENNETT:  I agree that the appeal should be dismissed for the reasons given by Lord 

Justice Pill and Lord Justice Clarke, subject to what I say below. I will thus endeavour to express my reasons 

as concisely as possible. 

119) The issue i  this appeal is hethe  the appella t is a efugee  ithi  A ti le 1A(2) of the 1951 

Geneva Convention relating to the Status of Refugees, as modified by the Protocol of 1967. The appellant 

is a stateless pe so  i.e. ot ha i g a atio alit . M  Ni ol QC, o  his ehalf, su itted that as he as 

also outside the country of his former habitual residence and unable to return to it, he was a refugee. Mr 

Kovats, for the Secretary of State, submitted that as the Immigration Appeal Tribunal had found that the 

appellant did not have a well-founded fear of being persecuted for any of the reasons set out in Article 

1A(2) of the Convention, he was not a refugee. 

120) Thus, the question of construction that has to be decided is whether the words in Article 1A(2) 

o i g to a ell-founded fear of being persecuted for reasons of race, religion, nationality, membership of 

a pa ti ula  so ial g oup o   politi al opi io  hi h a e a pa t of the defi itio  of a efugee ha i g a 

nationality, are also part of the definition of a refugee not having a nationality. Article 1 provides: 

Fo  the pu poses of the p ese t Co e tio , the te  efugee  shall appl  to a  pe so  
who: 

 ... 

(2)  [As a result of events occurring before 1 January 1951 and] owing to a well-founded 

fear of being persecuted for reasons of race, religion, nationality, membership of a 

particular social group or political opinion, is outside the country of his nationality and is 

unable or, owing to such fear, is unwilling to avail himself of the protection of that country; 

or who, not having a nationality and being outside the country of his former habitual 

residence [as a result of such events] is unable or, owing to such fear, is unwilling to return 

to it.  
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121) The words in the square brackets were deleted by the 1967 Protocol. The Convention is an 

international treaty. It is common ground between the parties that Article 31 and 32 of the Vienna 

Convention on the Law of Treaties, which Convention came into force on 27th January 1980, are 

applicable. Lord Justice Pill has set them out in his judgment and it is not necessary for me to repeat them. 

122) Further guidance as to the interpretation of international treaties is to be found in Adan v 

Secretary of State for the  Home Department [1999] 1 AC 293 and in Horvath v Secretary of State for the 

Home Department [2000] 3 WLR 379. In Adan, Lord Lloyd of Berwick, with whose speech all the other Law 

Lords agree, said at page 305: 

I etu  to the a gu e t o  o st u tio . Mr Pannick points out that we are here 

concerned with the meaning of an international Convention. 

Inevitably the final text will have been the product of a long period of negotiation and 

compromise. One cannot expect to find the same precision of language as one does in an 

Act of Parliament drafted by parliamentary counsel. I agree. It follows that one is more 

likely to arrive at the true construction of Article 1A(2) by seeking a meaning which makes 

sense in the light of the Convention as a whole, and the purposes which the framers of the 

Convention were seeking to achieve, rather than by concentrating exclusively on the 

language. A broad approach is what is needed, rather than a narrow linguistic approach. 

But ha i g said that, the sta ti g poi t ust e the la guage itself.   

123) In Horvath, Lord Clyde said at page 395H: 

We a e o e ed he e ith the o st u tio  of a  i te atio al o e tio . The 
approach to be adopted must be appropriate to that situation. Regard must be given to 

the purpose of the Convention and the object which it seeks to serve. While the language 

of the article has to be respected, any pre-occupation with the precise words may fail to 

meet the broad intent of the Convention and any detailed analysis of its component 

elements may distract and divert attention from the essential purpose of what is sought to 

be achieved. As my noble and learned friend, Lord Lloyd of Berwick, observed in Adan v 

Secretary of State for the Home Department [1999] 1 AC 293, 305: 

It follo s that o e is o e likel  to a i e at the t ue o st u tio  of A ti le A   
seeking a meaning which makes sense in the light of the Convention as a whole, and the 

purposes which the framers of the Convention were seeking to achieve, rather than by 

concentrating exclusively on the language. A broad approach is what is needed, rather than 

a a o  li guisti  app oa h.  

The da ge s of o e -sophistication in the construction and application of the Convention 

are real and significant. Prolonged debate about the niceties of the language may readily 

lead to delay in the processing of what in the interests of everyone should be a relatively 

expeditious process. Of course there may often be difficult points of fact to be resolved 

and uncertainties in matters of fact which may not immediately be open to a clear answer. 

But it is obviously undesirable to heap onto the shoulders of the adjudicators and the 

members of the tribunals who already have a heavy burden of work an additional 

complexity in the unravelling of legal issues on the precise construction of the particular 

words used in the Convention. 

The Co e tio  as o ked out a d ag eed et ee  states a d it is at a state le el that it 
has to e u de stood.   
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Language 

124) In my judgment, Article 1A(2) must be looked at as a whole. It is drafted as one sentence albeit 

with a semicolon in the middle of it. The Article is not an all-e a i g defi itio  of efugee . The o ds 

o i g to a ell-founded fear ... political opinio  o e ight at the egi i g of the A ti le a d 

undoubtedly are an integral part of the words before the semicolon. Those who are outside the country of 

their nationality, and are unable or, owing to such fear, are unwilling to avail themselves of the  protection 

of their country and those not having a nationality and being outside the country of their former habitual 

eside e a d ho o i g to su h fea  a e u illi g to etu  to it, ust sho  a ell-founded fear of 

ei g pe se uted  fo  a Co e tio  eason. 

125) Further, a person is not having a nationality and being outside the country of his former habitual 

residence and who, owing to such fear, is unwilling to return to it has to show a well-founded fear of being 

persecuted for a Convention reason. I thus find it rather difficult, as a matter of pure construction, to say 

that there is a category of person who can establish that he is a refugee within the Article by reason solely 

of his statelessness and inability to return to the country of his former habitual residence, but who does 

not have to show a well-founded fear of being persecuted for a Convention reason. As Mr Kovats 

su itted, if the appella t s o st u tio  of the A ti le is o e t, the  g eate  p ote tio  is gi en to the 

stateless than to those with a nationality. 

126) Does Article 33 of the Convention give assistance? Mr Kovats submitted that it does. If that point 

were free from authority I would have agreed. But the point was specifically argued in Adan in the Court of 

Appeal, see [1997] 1 WLR 1107, at page 1115, and in the House of Lords,  see [1999] 1 AC 293, at page 306. 

The House of Lords were unanimous in concluding that Article 33 could not be used to construe Article 

1A(2). Accordingly I feel constrained not to take it into account. 

Travaux préparatoire 

127) The full text of the travaux préparatoire was not placed in front of us. Such of the travaux 

préparatoires were shown to us by counsel appeared in varies authorities. We were not shown any part of 

the travaux préparatoires which shed light on the point in issue in this case. Mr Nicol was unable to point 

to any discussion in the travaux préparatoires relating directly or indirectly to the issue that he has raised 

before us. As Lord Justice Clarke said in argument, such a lack of discussion could be said to be striking, I 

take that into account. 

Academic writers 

128) In 1996 Professor Atle Grahl-Madse  ote i  his o k The Status of Refugees in International 

La : 
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The ite ia of efugeehood set fo th i  A ti le A  of the Refugee Co e tio  a  e 
itemised as follows: 

  I  o de  to e a efugee  i  the se se of A ti le A  a pe so  ust e outside the 
country of his  nationality, or, if he has no nationality, outside the country of his former 

habitual residence. 

  Mo eo e , he ust e outside the said ou t  as a esult of e e ts o u i g efo e 
1 January 1951; this requirement to be understood in the light of the provisions of Article 

1B ... 

  Fu the o e, he ust e outside the said ou t  o i g to a ell-founded fear of 

being persecuted for any of the reasons set forth in Article 1A(2)c ... This proviso does not, 

however, apply to a person not having a nationality who is unable to return to the country 

of his former habitual residence. This exception is of particular import with respect to 

stateless persons who have been expelled by a new government. Those who have left on 

their own prompting may hardly claim to be outside the country of their former habitual 

eside e as a esult of  e e ts o u i g efo e  Ja ua  , u less the  ha e had 
some fear of persecution. 

  The ele a t easo s a e ... Co e tio  easo s  

  Fi all , i  o de  to ualif  as a efugee  i  the se se of the Co e tio  a pe so  ust 
be unable, or owing to well-founded fear of persecution, unwilling to avail himself of the 

protection of the county of his nationality (if he has a nationality). The corresponding 

requirement with respect to persons not having a nationality is that they are unable or, 

o i g to su h fea , u illi g to etu  to the ou t  of thei  fo e  ha itual eside e.   

129) Mr Kovats accepted that that opinion very much favoured the appella t s o st u tio . 

130) Ho e e , i  , P ofesso  Ja es Hatha a , ote at page  of his o k The La  of Refugee 

Status : 

As su h, it as ag eed to est i t the s ope of the Co e tio  to those pe so s ho 
required protection from a state to which they were formally returnable, and to leave the 

problems of the stateless population to be dealt with by a later and less comprehensive 

conventional regime. 

It is thus lea  that stateless ess pe  se does ot gi e ise to a lai  to efugee status.   

131) At page 68 of the same work Professor Hathaway wrote in a passage which was expressly 

approved by the House of Lords in Adan, see page 307: 

In the Convention as ultimately adopted, therefore, persons determined to be refugees 

under earlier arrangements are not required to demonstrate a well-founded fear of being 

persecuted, and are not automatically subject to cessation of refugee status if conditions 

become safe in their homeland. 

It as the i te tio  of the d afte s, ho e e , that all othe  efugees should ha e to 
de o st ate a p ese t fea  of pe se utio  i  the se se that the  a e o  a  i  the futu e 
be deprived of the protection of thei  ou t  of o igi . Thus it as ag eed that the fi st 
branch of the IRO test which focused on past persecution should be omitted in favour of 

the ell-fou ded fea  of ei g pe se uted  sta da d i ol i g e ide e of a p ese t o  
prospective risk in the ou t  of o igi . The use of the te  fea  as i te ded to 
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emphasise the forward-looking nature of the test, and not to ground refugee status in an 

assess e t of the efugee lai a t s state of i d.   

132) In 1996 Professor Goodwin-Gill ote at page  of his o k The Refugee i  I te atio al La : 

F o  the outset, it as e og ised that, gi e  its a ious li itatio s, the Co e tio  
would not cover every refugee. The Conference of Plenipotentiaries therefore 

recommended in the Final Act that States should apply the Convention beyond its  strictly 

contractual scope to other refugees within their territory. Many States relied upon this 

recommendation in the case of refugee crises. Precipitated by events after 1 January 1951, 

until the 1967 Protocol expressly removed that limitation. It may still be invoked to 

support extension of the Convention to groups or individuals who do not fully satisfy the 

definitional requirements. 

Convention refugees are thus identifiable by their possession of four elemental 

characteristics: (1) they are outside their country of origin; (2) they are unable or unwilling 

to avail themselves of the protection of that country or to return there; (3) such inability or 

unwillingness is attributable to a well-founded fear of being persecuted; and (4) the 

persecution feared is based on reasons of race, religion, nationality, membership of a 

pa ti ula  so ial g oup o  politi al opi io .   

133) Mr Nicol did not draw to our attention any passage in that work of Professor Goodwin-Gill which in 

a  a  suppo ted the appella t s o st u tio  of A ti le A . 

134) On 23rd July 2000 Professor Goodwin-Gill wrote a report on behalf of the appellant for the 

purposes of this appeal. I  that epo t he a gued st o gl  i  fa ou  of the appella t s o st u tio  of 

Article 1A(2). At paragraph 38 thereof he referred to the passage at page 19 of his work in 1996 to  which I 

have just referred. At paragraph 39 of the report he said with reference to that passage: 

While this su a  la ifies the asi  ualities of the Co e tio  Refugee it is p ese ted 
at a certain level of generality and does not include, either the particularities of the 

refugee claimant without a nationality, or the implications of the essential relationship 

between lack of protection and well-founded fear. It should therefore not be read as 

supporting a reading of Article 1A(2) that fails to take account of the particular 

ha a te isti s of stateless pe so s.   

135) The passage at page 19 of his work which I have quoted does not contain any qualification as 

Professor Goodwin-Gill seeks to make at paragraph 39 of his report. The passage at page 19 is, in my 

judgment, categorical. Thus, with respect, I find his reasoning at paragraph 39 of the report to be 

unconvincing. 

136) UNHCR Handbook on the Procedures and Criteria for Determining Refugee Status under the 1951 

Convention and the 1967 Protocol relating to the Status of Refugees Mr Kovats relied upon paragraph 

101-  i lusi e as suppo ti g the Se eta  of State s o st u tio  of A ti le A . M  Ni ol su itted, 

in my view correctly, that these paragraphs represented not state practice but the interpretation of Article 

1A(2) by the UN High Commissioner  for Refugees. Accordingly, I am not prepared to use these paragraphs 

as an aid to interpreting Article 1A(2). 
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English Authorities 

137) In R v Chief Immigration Officer Gatwick Airport ex parte Harjendar Singh [1987] Imm AR 346, 

Nolan J (as he then was) said at page 357 in relation to Article 1A(2): 

The fi st pa t of that defi itio  hi h of ou se is the fa ilia  defi itio  of efugee, is i  
terms considered most recently by their Lordships  House i  the Bugda a  ase. The 
second part would, on the undisputed facts, govern the case of the applicant as someone 

who, not having a nationality, was outside the country of his former habitual residence, 

namely India, and is unable to return to it, u less of ou se he is a B itish atio al.   

138) Mr Nicol, as I understand it, in drawing attention to this authority did not place much weight upon 

it. He a epted the fo e of M  Ko ats  su issio  that the poi t leadi g to those dicta only arose at a late 

stage in that case and it is not clear from the report whether the point was argued. 

139) Mr Kovats relied heavily upon the dicta of Lord Lloyd in Adan. At page 304 Lord Lloyd said: 

It as also o on ground that Article 1A(2) covers four categories of refugee: (1) 

nationals who are outside their country owing to a well-founded fear of persecution for a 

Convention reason, and are unable to avail themselves of the protection of their country; 

(2) nationals who are outside their country owing to a well-founded fear of persecution for 

a Convention reason, and, owing to such fear are unwilling to avail themselves of the 

protection of their country; (3) non-nationals who are outside the country of their former 

habitual residence owing to a well-founded fear of persecution for a Convention reason 

and are unable to return to their country; and (4) non-nationals who are outside the 

country of their former habitual residence owing to a well-founded fear of persecution for 

a Convention reason, and, owing to such fear, are unwilling to return to their country. 

It ill e oti ed that i  ea h of atego ies  a d  the as lu -seeker must satisfy two 

sepa ate tests: hat a , fo  sho t, e alled the fea  test  a d the p ote tio  test . I  
categories (3) and (4) the protection test, for obvious reasons, is couched in different 

la guage.   

140) I accept at once that the point of construction before us was not before the House of Lords in 

Adan. Thus the dicta to which I have just referred are not binding. But in my judgment they are of great 

pe suasi e autho it . M  Ni ol su itted that e should ot follo  Lo d Llo d s o st u tio  of A ti le 

1A(2) because the point was not argued and because he su itted the appella t s o st u tio  as so 

plain and obvious. I have some difficulty with the latter part of that submission. If the House of Lords had 

entertained doubt as to the construction of Article 1A(2) as put forward by highly experienced counsel for 

the appella t a d the espo de t, a d pa ti ula l  i  the light of  Lo d Justi e Si o  B o s o st u tio  

in respect of stateless persons at [1997] 1 WLR 1107 at 1117, I feel confident that such a doubt or 

reservation would have been expressed. 

Australian Authorities 

141) The meaning of Article 1A(2) has been debated and construed in several Australian authorities. 

Cou sel s submissions to us involved principally looking at two of those authorities, namely Rishmawi v 
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Minister for Immigration and Multi-Cultural Affairs [1997] 77 FCR 421 and Savvin and others v Minister for 

Immigration and Multi-Cultural Affairs 166 ALR 348 and later on appeal at 171 ALR 483. In Rishmawi 

Coope  J, i  o st ui g A ti le A , adopted a  holisti  ut o de ed app oa h ha i g ega d to the 

ordinary meaning of the text and the context, object and purpose of the Convention as an international 

t eat  page 422 E to F). Cooper J considered the travaux préparatoires and at page 427 concluded that, 

from the documents in the travaux, the Convention was not intended to deal with stateless persons who 

were not also refugees. He said: 

Fu the , it is appa e t that the object of the Convention was to treat uniformly persons 

seeking refugee status, so far as was possible, whether or not those persons had a 

nationality. This equality of treatment is seen in the equation of country of nationality with 

country of former habitual residence and in the inability or  unwillingness to obtain the 

protection of the country of nationality with the inability or unwillingness to return to the 

country of former habitual residence. And finally, the object of the draft Convention was to 

provide sanctuary to persons who had a well-founded fear of persecution for a Convention 

easo  a d ot fo  a  othe  easo .   

142) In my judgment that reasoning is very compelling. 

143) At page 428, Cooper J concluded: 

A lite al i te p etatio  of A ti le A  of the Co e tio  ... ould ea  that a stateless 
person outside his or her country of former habitual residence for a reason other than a 

Convention reason and unable to return to it for whatever reason other than a Convention 

reason would by definition be a refugee. Such a result would be unintended on the part of 

the framers of the Convention and inconsistent with the object of dealing only with 

persons who have been or who are being persecuted for a Convention reason or who have 

a well-founded fear of such persecution. It would also treat stateless persons in a 

substantially more favourable way in respect of obtaining refugee status than persons with 

a nationality and thus would be inconsistent with the object of equality of treatment to all 

who claim refugee status. 

The app oa h to the i te p etatio  of A ti le A  o te ded fo   the appli a t is 
wrong in principle. It ignores the totality of the words which define a refugee ... it is in 

breach of the requirements of Article 31 of the Vienna Convention because it divorces the 

interpretation of the words from the context, object and purpose of the treaty. And, it also 

seeks to give the Convention a scope of operation beyond its object and purpose. 

The o je t of the Co e tio  a d its s ope a e li ited a d it does ot p o ide u i e sal 
protection for asylum seekers ... the Convention is limited to persons fleeing, or  who have 

fled, or who remain away because of one or more of the five Co e tio  easo s.   

144) Accordingly, Cooper J found that the Refugee Review Tribunal did not err when it construed the 

defi itio  of efugee  i  the Co e tio  su h that all appli a ts lai i g that status had to ha e a 

well-founded fear of persecution (see page 422C). 

145) In Savvin, Dowsett J (at first instance) said at page 362, paragraph 51: 

... ut  p i a  poi t is that the te t, i  so fa  as it deals with stateless persons, 

contains very little difficulty. I would have thought it beyond argument that the words 
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preceding the semicolon deal with persons having nationality and those following the 

semicolon deal with persons without nationality. If so, it follows that in order to satisfy the 

definition, a person without nationality must be outside the country of his former habitual 

residence (for whatever reason) and either: 

u a le to etu  the eto fo  a  easo ; o  

u illi g to etu  e ause of well-fou ded fea  of pe se utio  fo  a Co e tio  easo .   

146) Dowsett J disagreed with the construction of Cooper J in  Rishmawi. His reasoning and 

interpretation of Article 1A(2) provides, in my judgment, strong support for the appella t s o st u tio  i  

the instant case. However, on appeal, the Federal Court of Australia, consisting of Spender, Drummond and 

Katz JJ disagreed with Dowsett J and held, allowing the appeal, that Article 1A(2) should be construed as 

including the requirement that a stateless person, being outside the country of former habitual residence, 

has a well-fou ded fea  of ei g pe se uted fo  a Co e tio  easo . Coope  J s o lusio  i  Rish a i i  

that respect was approved and followed. At page 485 Spender J said: 

[ ] A ti le A  of the Co e tio  is ot happil  e p essed, as the ases efe ed to  
Katz J make plain. The Treaty was the result of compromise and diplomatic trade-offs, and 

it is not surprising that the Treaty as finally formulated lacks the precision of, say, domestic 

legislation. If a camel is a horse designed by a committee, it is unremarkable, given the 

development of the treaty, that there should be serious problems of interpretation as to 

its intended operation. 

[ ] Si o  B o  LJ in Adan v Secretary of State for the Home Department [1997] 1 WLR 

1107 said, at page 1117: so far as the stateless are concerned ... the latter part of Article 

1A(2) ... construed literally, requires of those presently unable to return home nothing 

more ... 

[ ] The ie  of the lea ed p i a  Judge i  the p ese t ase is i  a o da e ith that 
literal construction. 

[ ] Clea l , A ti le  o e s t o atego ies of pe so s: those outside that pe so s 
country of nationality and those who did not have a nationality and are outside the 

country of former habitual residence. 

[ ] If i a ilit  to etu  is suffi ie t fo  a stateless  pe so  that is a fea  of pe se utio  is 
ot e essa  the o ds su h fea  a e i app op iatel  i luded afte  the se i olo . The 

presence of that phrase indicates to me that the fear of being persecuted for a Convention 

reason is the talisman of the definition, and applies to both categories of persons to whom 

the defi itio  is di e ted. This a o ds ith the defi itio  of efugee  p oposed i  the d aft 
Refugee Convention annexed to the report of the first Ad Hoc Committee on statelessness 

and Related Problems dated 17 February 1950, which is set out in the reasons for 

judgment of Drummond J. 

I espe tfull  ag ee ith the easoning of Cooper J in Rishmawi ... and in particular with 

his conclusion that Article 1A(2) is not to be construed literally, but in accordance with the 

object and purpose of the Convention as disclosed by the preparatory work for the 1951 

version of it and with the context in which Article 1A(2) appears. The conclusion is that 

Article 1A(2) is to be construed as including the requirement that a stateless person, being 

outside the country of his former habitual residence, have a well-founded fear of being 

pe se uted fo  a Co e tio  easo .   
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147) Drummond J agreed with the reasons of Katz J subject to what he said in his judgment. 

148) A la ge p opo tio  of Katz J s judg e t dealt ith the sig ifi a e, o  lack of it, which could be 

attached to the semicolon. He concluded at page 500, paragraph 35, that the semicolon did not do the 

work of dividing the definition in Article 1A(2) into two independent parts. 

149) Then it is not necessar  to ead page , pa ag aph  of Katz J s judg e t as it has al ead  ee  

set out in the judgment of Lord Justice Pill. 

150) Mr Nicol submitted that that passage was tortuous. I say nothing of the language with which Katz J 

expressed himself. But it seems to me that he is construing Article 1A(2) consistently with the Secretary of 

State s su issio s i  the i sta t ase. 

Canadian Authorities 

151) Mr Kovats relied upon several Canadian authorities in suppo t of the Se eta  of State s 

construction -- see paragraph 46 of his skeleton argument. However, Mr Nicol submitted, correctly in my 

judgment, that the usefulness of such authorities was limited. What was being considered in those 

authorities was domestic legislation which incorporated the Geneva Convention, not the Geneva 

Convention itself. In paragraph 42 of his report Professor Goodwin-Gill drew attention to the fact that in 

such legislation the criterion of well-founded fear of persecution had been placed in a controlling position. 

152) Mr Kovats submitted that in the Final Act of the 1951 UN Converence of Plenipotentiaries on the 

Status of Refugees and Stateless Persons, Article II provided that the subject of the status of stateless 

persons required more detailed  study and decided not to take a decision on the subject at the present 

conference and referred the draft protocol back to the appropriate organs of the UN for further study. He 

submitted that that showed that the drafters of the Convention made a deliberate decision to separate the 

problems of refugees from the problems of stateless persons. He further submitted that the 1954 

Convention relating to the Status of Stateless Persons was the instrument envisaged in the Final Act of the 

1951 Conference which adopted the 1951 Convention. There was much debate before us as to whether or 

not those submissions were, or might be, correct. I find it difficult to come to a concluded view on those 

particular submissions and accordingly I do not take into account the submissions of Mr Kovats on this 

point. 

Conclusions 

153) It seems to me that the weight of judicial opinion and of academic writers is substantially in favour 

of the Se eta  of State s o st u tion. I do not accept that Article 1A(2) is to be construed literally in the 

way formulated by Simon Brown LJ in Adan, Dowsett J in Savvin and Clarke LJ in the instant case. Whilst I 

see the force of that argument it is by no means determinative even if the language alone is construed. 
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There are, in my opinion, countervailing arguments of equal and greater force. Further, I have  

endeavoured to remember at all times the dicta of Lord Lloyd in Adan and Lord Clyde in Horvath as to the 

approach to construing an international treaty. In my judgment, the meaning of Article 1A(2) which makes 

sense in the light of the Convention as a whole and the purposes which the framers of the Convention 

were seeking to achieve, is the protection of a person (or persons) whether outside the country of his 

nationality, or, not having a nationality and outside the country of his former habitual residence, who has a 

well-founded fear of being persecuted for the reasons therein set out. 

154) The Special Adjudicator held that the appellant had failed to establish that he currently had a 

well-founded fear of persecution in Moldova for a Convention reason. The Immigration Appeal Tribunal 

unanimously upheld their finding. In my judgment, there are no further findings which can be made. Thus, 

e e  if the appella t s o st u tio  of A ti le A  is o e t, the appella t is ot e titled to etu  eithe  

to the Immigration Appeal Tribunal or the Special Adjudicator for further findings of fact to be made in 

relation to Article 33 of the Convention. 

155) Fu the o e, it ould ot e ight to a ede to the  Se eta  of State s su issio  to e it the 

matter on the grounds that a stateless person is under an obligation to try to obtain either citizenship or 

admission to a stay, that the appellant does not apply for a Moldavan citizenship and that it is not clear 

that he ould e efused itize ship o  eside e if he applied. I a ept M  Ni ol s su issio s that the 

Secretary of State has not challenged the finding that the appellant is stateless and that there is ample 

evidence, including expert evidence, that he has made proper enquiries and would not get Moldovan 

citizenship even if he applied. 

156) Accordingly, I would dismiss the appeal. 

ORDER:  Appeal dismissed with leave to appeal refused. Order made for legal aid assessment. Order does 

not form part of the approved judgment. 

 


