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Subject matter: Detention of unlawful non-citizen, deportation, risk of torture upon returnto
the country of origin

Procedural issues: non-exhaustion of domestic remedies

Substantive issues: arbitrary detention, review of the lawfulness of detention

Articles of the Covenant: Article7; article 9, paragraphs 1 and 4; and articlel0, paragraph 1
Articles of the Optional Protocol: article 5, 2(b)

On 31 October 2006 the Human Rights Committee adopted the annexed text as the
Committee’'s Views, under article 5, paragraph 4, of the Optional Protocol in respect of
communication No. 1324/2004.

[ANNEX]
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ANNEX
Views of the Human Rights Committee under article 5, paragraph 4, of
the Optional Protocol to the International Covenant on Civil and Political rights
Eighty-eighth session
concerning
Communication No. 1324/2004*
Submitted by: Danyal Shafiq (represented by counsel, the Refugee
Advocacy Service of South Australialnc)
Alleged victim: The author
State party: Australia
Date of communication: 5 November 2004 (initial communication)

The Human Rights Committee, established under article 28 of the International Covenant on
Civil and Political Rights,

Meeting on 31 October 2006,

Having concluded its consideration of communication No. 1324/2004, submitted to the Human
Rights Committee on behalf of Danya Shafiq under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of the
communication, and the State party,

Adopts the following:

Views under article 5, paragraph 4, of the Optional Protocol

1.1 The author of the communication is Danyal Shafig, a Bangladeshi national born in 1972,
currently detained at the Glenside Campus of the Royal Adelaide Hospital, awaiting deportation

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Edwin Johnson, Mr. Walter
Kalin, Mr. Ahmed Tawfik Khalil, Mr. Rgjsoomer Lallah, Ms. Elisabeth Palm, Mr. Rafael Rivas
Posada, Sir Nigel Rodley, Mr. Hipdlito Solari-Y rigoyen and Mr. Roman Wieruszewski.

Pursuant to rule 90 of the Committee’ s rules of procedure, Committee member Mr. Ivan Shearer
did not participate in adoption of the Committee’ s decision.
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from Australiato Bangladesh. He claimsto beavictim of violationsby Australia® of article 7; article
9; and article 10, paragraph 1, of the International Covenant on Civil and Political Rights. He is
represented by counsel, the Refugee Advocacy Service of South Australia Inc.

1.2 On8November 2004, the Specia Rapporteur on New Communicationsand Interim M easures
requested the State party not to deport the author before it had informed the Committee of its plans
concerning the apprehended deportation of the author, specifically, whether the author was subject
toremoval inthe near futureand , if so, whether the State party planned to deport him to Bangladesh
and what measureswould be taken to ensure that the author would not be under arisk of irreparable
harm, if deported to Bangladesh.

Facts as submitted by the author

2.1 InJanuary 1987, at the age of 15, the author, who was raised at an orphanage in Bangladesh,
looked for work and was unwittingly recruited into anillegal political organization, the Sharbahara
Party. He was asked to deliver documentsto Party activists across Bangladesh. He was unaware of
the violent and subversive activities of the Party and believed he was delivering information about
the welfare activities of the Party. He later became aware that he was delivering information
regarding people to be killed and extortion operations by Sharbahara activists. In 1992 he started
working on the Indian border, which helater realised involved smuggling of armsand drugs. When
he raised concernswith hisrecruiter, hewastold that the only way he could |eavethe party wasasa
dead person. Hewas also told and believed that if he went to the police hewould bekilled, either by
the police torturing him for information or by Sharbahara activists.

2.2 In 1995, the party split into two. In1996, the author, who did not wish to be involved in the
Party’s activities anymore, decided to leave Bangladesh. He arrived in Australia by boat in
September 1999 and has been in detention asan “ unlawful non citizen” sincethen. Heiseffectively
astatel ess person, as he has no birth or citizenship records from Bangladesh, which might prove his
nationality. The Bangladesh mission to Australiadenied that heisacitizen of Bangladesh, having no
record of his birth or citizenship.

2.3 On 28 February 2000, the author filed an application for a protection visa (refugee status),
which was denied on 21 June 2000. His application for meritsreview to the Administrative Appeals
Tribunal (AAT) was rejected on 1 June 2001, because there were * serious reasons for considering
that the applicant had committed a serious non-political crimeoutside Australiaprior to hisadmission
to Australia, within the meaning and for the purposes of para. (b) of art 1F of the Refugees
Convention”2. It concluded that the provisions of that Convention did not apply to him and that he
was not a person to whom Australia had protection obligations under the Convention. The author
appealed for legal review before the Federal Court, which denied his appeal on 19 June 2002. On 31
March 2004, the author applied for consideration on compassionate grounds. Under section 417 of

! The Covenant and the Optional Protocol entered into force for Australia respectively on 13
November 1980 and 25 December 1991.

2 Article 1F(b) of the Convention relating to the Status of Refugees (Refugees Convention) stipul ates
that: “The provisions of this Convention shall not apply to any person with respect to whomthereare
seriousreasonsfor considering that: (...)(b) He has committed a serious non-political crime outside
the country of refuge prior to his admission to that country as arefugee”.
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the Migration Act 1958, the Minister for Immigration, Multiculturalism and Indigenous Affairs can
exercise hisor her discretion and grant a protection visaon humanitarian grounds. On 14 May 2004,
she refused to exercise this discretion.

The complaint

3.1 Theauthor alleges aviolation to article 9, paragraphs 1 and 4, because he has been held in
arbitrary and indefinite mandatory detention since his arrival in Australiain September 1999. He
refers to the case of A v. Australia®, and claims that his detention is arbitrary in that it bears no
relation to the circumstances of the case. The author’ sdetention isindefinite and continueswhile he
ispresentin Australiaor until afavourable decision is made regarding hisrefugee status. He hasno
recourse to acourt for legal determination of hisrefugee status. Australian courts can merely remit
any administrative decisions on asylum claims back to the decision maker on grounds of legal error.
While the lawfulness of his detention may be decided by a court, the grounds for his detention
(refugee status) cannot be reviewed by a court. Further, as a stateless person, he is detained
indefinitely until and unless a favourable decision is made granting him asylum or a humanitarian
visa

3.2 If deported to Bangladesh, he would be at risk of being imprisoned, tortured and subject to
cruel and inhuman treatment by the police or by members of Sharbahara, in violation of article 7 of
the Covenant. Bangladeshi authorities would be interested in the reasons for his forcible return.
According to Amnesty International reports, members of Sharbahara, more than others, who
surrender to police or are caught or arrested face long prison terms, risk being killed, and are at risk
of torture. The author fears possible elimination by Sharbahara agentswithin the police. The author
submits various reports?, from 1999 to 2004, to corroborate his claim that torture is widespread in
Bangladesh. In addition to his fear of the police, the author fears reprisals from members of
Sharbahara. The death threat he received from Sharbahara members would materialise.

3.3 Theauthor claims aviolation of article 10 of the Covenant if returned to Bangladesh. He
refers to the Standard Minimum Rules for the Treatment of Prisoners, and fears that he would be
imprisoned in inhuman conditions because of the poor state of Bangladeshi prisons.

3.4 The author acknowledged that at the time of submission of his communication, he had not
exhausted domestic remedies. After the Federal Court’ s denial to review the decision to refuse his
request for asylum, he could have applied for an extension of time and leave to appeal from the
Federal Court decision beforethe Full Federal Court. Leaveto appeal and extension of time are not
assured, as it depends on there being strong reasons why the extension should be granted, good
reasonsfor thefailureto appeal withintime, and agood chance of success of the appeal. The author
claims that this avenue is discretionary and that his deportation to Bangladesh is not necessarily
constrained by the pursuit of this remedy.

The State party’s observations

4.1 On 21 October 2005, the State party commented on admissibility and merits of the

% Communication N0.560/1993, Views adopted on 3 April 1997, para.9.2 and 9.4.
“ These include reports from Amnesty International, Human Rights Watch and the US Department
of State
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communication. It refersto the Committee’ sjurisprudence that mere doubt asto the effectiveness of
domestic remedies or the prospect of the financial costs involved does not absolve a complainant
from pursuing such remedies.” It further recallsthat ignorance of the existence of aremedy or of the
conditionsfor itsinvocation does not constitute an excuse for failure to exhaust domestic remedies.

4.2 With regards to the claim under article 7, the State party submits that this part of the
communication isinadmissible for failure to exhaust domestic remedies. The State party indicates
that these remedies may not be available to him now because of statutory limitations. It refersto the
Committee’ s jurisprudence in N.S. v Canada,® where it held that a failure to exhaust a remedy in
time means that available domestic remedies have not been exhausted.

4.3 The Federa Court reviewed the decision of the Administrative Appeals Tribunal (AAT) to
affirm the primary delegate’s decision that the author was subject to the exclusion clause of the
Refugees Convention and found no legal error. The author then appealed the Federal Court’s
decision to the Full Federal Court. However, hewithdrew from that litigation before the matter was
heard by that Court. He could have maintained his appeal to the Full Bench of the Federal Court. If
the Full Federal Court had found in his favour, it would have remitted his case to the AAT for
reconsideration. If the author had continued with his appea and the Full Federal Court had not
found in hisfavour, then he could have sought special leave to appeal from that decision to theHigh
Court. He has not pursued the available Full Federal Court and High Court remedies. Nor has he
offered prima facie evidence that these remedies are ineffective or that an application for review
would inevitably be dismissed, for example, because of clear legal precedent. The State party
submits that available remedies could remedy the alleged potential breach of article 7.

4.4 Alternatively, the State party submitsthat the communication providesinsufficient evidence of
the author’ s allegations regarding a potential breach of article 7. For the purposes of article 2 of the
Optional Protocol, a ‘claim’ is not just an allegation, but an allegation supported by certain
substantiating evidence.” The communication failsto establish that the author would be subjected to
torture or to cruel, inhuman or degrading treatment or punishment upon returning to Bangladesh.
The reports cited by him provide general information on the situation in Bangladesh and do not
establish that the author would personally be at risk. For the State party, thereisaparticular onuson
the author in refoulement cases to substantiate and convincingly demonstrate a prima facie case.
Evidence assumes greater importancein refoulement cases, which by their very nature are concerned
with events outside the State party’ simmediate knowledge and control. The State party submitsthat
the communication fails to substantiate, for purposes of admissibility, the allegation that Australia
would breach article 7 if the author isremoved to Bangladesh.

45 The State party submitsthat the allegations concerning article 7 are without merit. It refersto
the Committee’ s jurisprudence that, if a State party takes a decision relating to a person within its
jurisdiction, and the necessary and foreseeable consequence is that this person’s rights under the
Covenant will be violated in another jurisdiction, the State party itself may violate the Covenant?,

® Communication No. 560/1993, A. v. Australia, Views adopted on 3 April 1997.

® Communication No. 26/1978, N.S. v. Canada, Decision on admissibility adopted on 28 July 1978.
’ Report of the Human Rights Committee to the 49" Session of the United Nations General
Assembly of 1994, UN Doc. A/49/40 Val.1, p. 67.

8 Communication No. 469/1991, Ng v. Canada, Views adopted on 5 November 1993, para.6.2.
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and that the Committee has equated a ‘ necessary and foreseeable’ consequence with ‘areal risk’.°
Thereisno evidenceto support the conclusion that it isanecessary and foreseeabl e consequence of
removal that the author would face areal risk of violation of his rights under article 7.

4.6 The State party recallsthat the AAT did not accept the author’ s evidence that he wastold by
Sharbahara party membersthat hewould bekilled if he questioned their illegal activitiesor if hedid
not continue to participatein those activities'™, and considered that he could have left the party had
he wanted to. The delegate of the Minister reached a similar conclusion when determining the
author’s asylum claim in 2000. He expressed the view that as the author had been absent from
Bangladesh for four years, the potential for risk against himwas minimised."* Giventhetimelapse
of almost nine years, it cannot be accepted that it ishighly likely that the author would be killed by
Sharbahara party members upon returning to Bangladesh.™

4.7 Ontheauthor’ssimilar allegationsof risk of ill-treatment by the police, the State party submits
that the reports cited in support of the alegation of potential mistreatment at the hands of the
Bangladesh police force do not sufficiently substantiate thisclaim. The reports suggest, inter alia,
that the police forcein Bangladesh employstorture during arrests and interrogations and continues
to practice torture in custody and extra-judicial executions. The reports suggest that Sharbahara
members may be at risk of imprisonment and mistreatment by police, particularly if they surrender
to police. However, these reports provide only general information on the police force and treatment
of prisoners by police in Bangladesh and do not bear sufficient relevance to the author’ s personal
circumstances to establish that he would be at any real risk of harmif removed to Bangladesh. The
likelihood that the author will beidentified by police as a Sharbahara party member must therefore
be greatly reduced.

4.8 Ontheclaimunder article9, paragraph 1, of arbitrary indefinite mandatory detention sincethe
author’ sarrival in Austraia, the State party submitsthat he hasfailed to substantiate his claims, for
purposes of admissibility, because his allegation amounts to a general statement. The author does
not provide any further information, such as information relating to the dates and length of time
spent in detention, the means by which he has attempted to challenge his detention or how the
detention is in any way arbitrary and amounted to a breach of article 9, paragraph 1. The author
further claims that there is no “consideration of release”. Thisclaim is plainly wrong. Unlawful
non-citizenswho arrivein Australiaare placed in detention, but can apply for one of many visas. If
they are granted a visa, they are released from detention. There may also be other grounds for
releasefrom detention. Sincethe author was detained, the Migration Act and Regul ations have been
amended to give the Minister the non-del egable and non-compellable power to:

® Communication No. 469/1991, Ng v. Canada, para. 14.1; and Communication No. 692/1996,
ARJ v Australia, Views adopted on 28 July 1996, para.6.13

19 Decision and Reasons for Decision of the Administrative Appeals Tribunal, 1 June 2001,
W2000/231, para. 46.

1 protection Visa Decision Record, 21 June 2000, p. 3

12 The State party refersto the Committee against Torture’ sview in H.A.D. v. Switzerland, where it
noted that the period of time between the aleged infliction of ill treatment by the complainant’s
State of origin and consideration of the communication by the Committee (15 years) indicated that
the complainant did not face a current risk of torture if returned. (H.A.D. v Switzerland,
Communication number 126/1999, para. 8.6.)
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o Grant avisato any immigration detainee, whether the detainee has applied for it or not.

o Detain an unlawful non-citizen in a form of community detention, referred to as a
“residence determination”.

o Invite a detainee who cannot be removed in the foreseeable future to apply for a new
class of Bridging Visa, known as a“Removal Pending Bridging Visa’ (RPBV).

These powers are exercised personally by the Minister on a case-by-case basis, taking into account
the situation of each individual detainee. Additionally, the author can cooperate at any timeto assist
in his travel back to Bangladesh. There are therefore a number of ways by which he could be
released from detention, and his detention cannot be described as “arbitrary”.

4.9 Subsidiarily, the State party challenges the merits of the allegation on the ground that at no
stage was the detention of the author unlawful or arbitrary. On the contrary, detention was
reasonable and necessary in the circumstances and could not be said to be inappropriate, unjust or
unpredictable. The author’s detention was in accordance with procedures established by the
Migration Act and waslawful. The author entered Australiain the context of an unauthorised boat
arrival. His detention resulted from his status as an unlawful non-citizen under section 189 of the
Migration Act and continued while he chose to challenge the decision that he was not a person to
whom Australia owed protection obligations.

4.10 The State party contends that the author’s detention was not arbitrary and that the key
elementsin determining whether detention isarbitrary are whether the circumstances under which a
person isdetained are ‘reasonable’ and ‘ necessary’ inall of the circumstances.*® Further, detention
will not be arbitrary if it is demonstrated to be proportional to the end that is sought. In A. v.
Australia®, the Committee stated that the detention of asylum seekersis not arbitrary per se. The
main test in relation to whether detention for immigration control is arbitrary is whether it is
reasonable, necessary, proportionate, appropriate and justifiable in all of the circumstances. The
State party argues that the determining factor is not the length of the detention but whether the
groundsfor the detention are justifiable. In every respect, the author’ s detention was necessary and
reasonable to achieve the purposes of Australia simmigration policy and the Migration Act.

4.11 1t has been the experience of the State party that unless unauthorised persons are detained,
thereisastrong likelihood that they will escape and abscond into the community.™ It is reasonably
suspected that if people are released into the community pending the finalisation of their
applications rather than being detained, there would be a strong incentive for them not to adhere to
the conditions of their release and to disappear into the community and remain in Australia
unlawfully.

13 See Communication No. 305/1988, Alphen v. The Netherlands, Views adopted on 23 July 1990,
para.5.8.

14 Communication No. 560/1993, A v. Australia, Views adopted on 3 April 1997, para. 9.2 and 9.3.
31 the past, the Australian Government has held some unauthorised arrivalsin unfenced migrant
hostels. A number of these unauthorised arrivals breached their reporting requirements and
absconded. It proved difficult to gain the co-operation of the local communities to locate such
persons.
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4.12 According to the State party, the factors surrounding the detention of the author indicate that
detention was justifiable and appropriate and was not arbitrary. He arrived in Australia without a
valid visa. Immigration officers were required to detain him pursuant to section 189 (1) of the
Migration Act, as he was an unlawful non-citizen. He was detained while his asylum claim was
assessed as he remained an unlawful non-citizen. He remained in detention while choosing to
pursue avenues for further review and litigation of the decision not to grant him a protection visa.
The author isfreeto leave Australia at any time, thus obtaining his rel ease.

4.13 The State party concludesthat the detention of the author is proportionate to the ends sought,
namely, to allow hisapplication for aProtection Visaand hisappealsto be properly considered. His
detention isalso necessary as part of the broader policy of ensuring theintegrity of Australia sright
to control entry into Australia.

4.14 On the author’s claim under article 9, paragraph 4, the State party submits that, while the
ground for his detention, namely, his failure to obtain refugee status, cannot be reviewed and
determined by any Australian Court, the lawfulness of hisdetention may be opentoreview, withthe
result that the communication isinadmissible ratione materiae for failureto reveal any evidence of a
violation of any of the rights under the Covenant and also failsto substantiate the claim. The State
Party further contends that, while Article 9, paragraph 4, guarantees to persons deprived of their
liberty the right to have the lawfulness of their detention determined by a court, the author is not
denying that he could challenge the lawfulness of hisdetention, but rather challenged the method of
review of the unfavourable decision regarding his protection visa claim. This claim is therefore
incompatible with the scope of article 9, paragraph 4.

4.15 Theauthor wasdetained pursuant to the Migration Act asan unlawful non-citizen. Therefusal
of avisato the author could be reviewed both administratively and judicially. Review tribunalsin
Australia are set up asinquisitorial, non-adversarial bodies to investigate the merits of a person’s
claim. They are quicker, more efficient, cheaper and moreinformal than court processes. A review
tribunal considersthe application for aprotection visaafresh, taking into consideration all materials
availableto the primary decision- maker and any new or additional material. A tribunal can takea
different view of the facts and can make different findings on the credibility of an applicant.

4.16 Oncean applicant has exhausted administrativereview, judicial review isavailableto consider
the legality of the visarefusal or visa cancellation decision. Judicial review does not look at the
merits of the decision, but rather, whether it was made in accordance with the law. The Court can
consider arange of issues, including whether there was afair hearing, whether the decision-maker
correctly interpreted and applied the relevant |aw, and whether the decision-maker was unbiased. 1f
the Court finds a legal error of this kind, it remits the matter to the decision-maker for
reconsideration.

4.17 The State party notes that the author had extensive review of the decision not to grant him a
protection visa before the AAT, the Federal Court and before the Minister. As noted above, he
could have pursued his appeal options before the Full Federal Court and the High Court. On the
merits of thisclaim, the State party contendsthat there is no evidence of how the court system does
not provide the author with aremedy.

4.18 Ontheclaim under article 10, the State party contends that this should be found inadmissible
asincompatible ratione materiae with the provisions of the Covenant. Although it acceptsthat it is
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under alimited obligation not to expose the author to aviolation of hisfundamental rightsunder the
Covenant by returning him to Bangladesh, it arguesthat the non-refoulement obligation is confined
to only the most fundamental rights relating to the physical and mental integrity of the person
reflected in articles 6 and 7 of the Covenant. From its survey of the Committee’ sjurisprudence, the
State party understands that the Committee has only considered this obligation to apply to the threat
of execution under article 6'° and torture and cruel, inhuman or degrading treatment under article 7
upon return. The Committee does not appear to have found a non-refoulement obligation derived
from articles other than articles6 and 7. The State party therefore submits that the author’'s
allegations under article 10 should be dismissed on the ground that they are incompatible with the
provisions of the Covenant.

Authors’ comments

5.1 On1February 2006, the author commented on the State party’ s observations. He explainsthat
thereason why he withdrew hisappeal to the Full Federal Court wasthat hewaslegally advised that
such an appeal would befutile, and that it would delay the Minister’ s consideration of hisrequest for
a humanitarian visa under section 501J of the Migration Act. He was made aware by his legal
adviser of the Minister for Immigration’ swidely known practice of refusing to consider the exercise
of her discretionary power to grant humanitarian visaswhilst court proceedingsremain pending. He
submitsthat his actions to cease wasting court resources and to fast track a decision under the only
power that could see his release from immigration detention was sound. He claims that these
circumstances amount to special circumstances which absolve him from exhausting domestic
remedies at his disposal. He further claims that he would have had to seek leave to reopen his
appeal, the time-limit having expired, and that counsel was unable to identify asingle error of law
which may have given rise to a successful appeal.

5.2 Withregard to the State party’ s argument that the claims under article 7 are unsubstantiated,
the author submits a report prepared by Amnesty International specificaly related to former
Sharbahara party members, which outlines the present and real risk or torture, in the Bangladeshi
prison system, of former members of Sharbahara. The report finally states that “Amnesty
International is concerned about the safety of former Sharbahara Party members being returned to
Bangladesh. They might risk facing human rights violations from various actors, ranging from
former associates, security forces, armed |slamic groups to other communal elements.”

5.3 Counsel provides copiesof submissions madeto the Minister in July, October and November
2005, making a further request for humanitarian intervention, under section 501J of the Migration
Act, and invoking Amnesty International’s new report. She claims that the author’s mental and
physical hedlth is very poor and that, if he is returned to Bangladesh, he would die from lack of
accessto insulin, as heis adiabetic and requires insulin twice a day.

5.4 The author claims that he is likely to be imprisoned if returned to Bangladesh, as a failed
asylum seeker. He would be easily identified by Bangladeshi officials, which is buttressed by the
fact that the State party communicated with Bangladesh in effortsto deport him in November 2004
and because of his status as a former Sharbahara member.

16 Communication No. 470/1991, Kindler v. Canada; and Communication No. 539/1993, Cox V.
Canada.
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5.5 Alternatively, if hewere ableto avoid imprisonment in Bangladesh, in addition to the danger
hewould faceif hewerediscovered by amember of Sharbahara, hisaccessto life saving medication
as adiabetic would be hampered by his need to maintain alow profile to avoid former Sharbahara
associates and by lack of access to affordable drugs.

5.6 With respect to the State party’ s comments on article 9, paragraph 1, counsel notes that the
author has been detained for six years and four months since the start of his detention in September
1999. The author has become mentally ill because of his ongoing immigration detention, which
resulted in his committal to amental institution in Adelaide’. In January 2006, the Guardianship
Board of South Australia gave the Public Advocate of South Australia control over the author’s
living arrangements for three years, on the basis that his health or safety would be at risk dueto his
mental incapacity if power to make decisions regarding his own autonomy were not removed from
him. Psychiatric experts have concluded that prolonged immigration detention has caused
psychiatric illness to the author and recommended that he be allowed to live in the community to
improve his mental health.

5.7 The author reiterates that he is unable to apply for a visa to be released from immigration
detention. Therecently introduced Removal Pending Bridging Visa(RPBV) isonly availableon an
invitation to apply from the Minister of Immigration. The author’ smental health has been adversely
affected in June 2005, when he was one of very few long term detainees not invited to apply for a
RPBV.

5.8 On the issue of arbitrariness, the author refers to the case of A. v. Australia'® where the
Committee noted that “arbitrariness’ must not be equated with “against the law” but must be
interpreted more broadly to include such elements as inappropriateness and injustice. In that case,
the Committee found that the author’ s detention for a period of over four years was arbitrary.

5.9 Theauthor claimsthat the State party has not provided adequate justification for hislengthy
detention, including its allegation of ahigh risk of absconding. He has been at Glenside Campusin
Adelaide since July 2005, which is not fenced, and from where patients could easily |eave. Despite
the ease with which he could have absconded, he has not done so. There is no risk that he will
abscond, because he wants aright to stay in Australia. He claims that his treatment is particularly
cruel given that most other long term detainees have been released, and that the State party has
stated nothing exceptional about his case to justify such lengthy detention.

5.10 Inrelationto article 9, paragraph 4, the author refersto the case of Bakhtiyari v. Australia®,
and contends that judicial review of his detention would be restricted to a formal assessment of
whether he was a*“ non-citizen” without an entry permit. Thereisno judicial mechanism to review
the justification of his detention in substantive terms.

Issues and proceedings before the Committee

Consideration of Admissibility

17 Glenside Campus of the Royal Adelaide Hospital.
18 Communication No. 560/1993, A. v. Australia, Views adopted on 3 April 1997, para.9.2.
19 Communication No.1069/2002, Bakhtiyari v. Australia, Views adopted on 6 November 2003.
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6.1 Before considering any claim contained in a communication, the Human Rights Committee
must, in accordance with rule 93 of its Rules of Procedure, decide whether or not the communication
is admissible under the Optional Protocol.

6.2 With respect to the author’sclaim under article 9, paragraph 1, the Committee notesthe State
party’ s contention that the author hasfailed to substantiate his claim. The Committee considersthat
the author, who has provided considerable details about the length of his mandatory immigration
detention and itseffect on hismental health, has sufficiently substantiated thisclaim, for purposes of
admissibility.

6.3 The State party contends that the claim under article 9, paragraph 4, isincompatible ratione
materiae with the provisions of the Covenant. The Committee notes that the author’s detention is
based on the statutory ground that he is an unlawful non-citizen. It further notes that the author was
placed in mandatory immigration detention pursuant to Section 189 of the Migration Act, and that
his detention was an automatic consegquence of his status as an unlawful non-citizen. The only
effective challenge to his detention would be a challenge to his status as a non-citizen, i.e. to the
ground on which he was detained, as opposed to achallenge of the lawfulness of hisdetention. The
Committee concludes that the author’s claim falls within the scope of article 9, paragraph 4, and
declaresit admissible.

6.4 TheCommittee has noted the State party’ s challenge to the admissibility of theauthor’ sclaim
under article 7 for non-exhaustion of domestic remedies, because he withdrew his appeal to the Full
Bench of the Federal Court, and the author’ s contention that this remedy was not an effective one.
The Committee notes that a review by the Full Bench of the Federal Court in the author’s case
would only have related to the granting of a protection visa with regard to the 1951 Refugee
Convention. However neither the AAT nor the Federal Court examined the author’ scasein thelight
of the State party’s obligations under the Covenant and the author’s risk of torture if returned to
Bangladesh. On appeal, the Full Bench of the Federal Court would have considered theissue from
the same perspective of the 1951 Convention. The Committee doesnot consider that thiswould have
constituted an effective remedy for the author in relation to his claims under article 7.

6.5 However, the Committee also notes that the author has filed a request for a visa on
humanitarian grounds under section 501J of the Migration Act. According to information beforethe
Committee, the “Guidelines on Ministerial Powers under sections(...) 501J of the Migration Act”
spell out the circumstances in which the Minister may exercise hisor her public interest powersto
substitute for a decision of a review tribunal, including the AAT, a decision which is more
favourable to the visa applicant. Factors to be taken into account include:

“circumstances that may bring Australia’s obligations as a signatory to the International
Covenant on Civil and Political Rightsinto consideration. For example:

- A non-refoulement obligation arises if the person would, as a necessary and foreseeable
consequence of their removal or deportation from Australia, facearea risk of violation of
hisor her rightsunder Article6 (right tolife), or Article 7 (freedom from tortureand cruel,
inhuman or degrading treatment or punishment) of the ICCPR, or face the death penalty

(...)
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- Issuesrelating to Article 23.1 of the ICCPR areraised (...).”

As of today, the author’s request for a humanitarian visa under article 501J of the Migration Act
remains pending. While the Committee notesthat the Minister’ s power isadiscretionary one, inthe
particular circumstances of the author’ s case, which fallsunder the exclusion clause of article 1F of
the 1951 Refugee Convention, it cannot be excluded that the exercise of this prerogative could in
principle provide the author with an effective remedy. The Committee accordingly concludes that
thisclaimis, at thisstage, inadmissible. In addition, the Committee considersthat the author’ sclaim
under article 10 on the conditions of detention in Bangladesh is related to that under article 7 and
also findsit inadmissible at this stage.

6.6 TheCommittee accordingly decidesthat the communication isadmissibleinsofar asit appears
to raise issues under article 9, paragraphs 1 and 4.

Consideration of Merits

7.1 TheHuman Rights Committee has considered the present communicationinthelight of all the
information made availableto it by the parties, asprovided in article 5, paragraph 1, of the Optional
Protocol.

7.2 Inrespect of the author’s claim under article 9, paragraph 1, that hewas held in arbitrary and
indefinite detention, the Committee recallsits jurisprudence that the notion of “ arbitrariness” must
not be equated with “against the law” but be interpreted more broadly to include such elements as
inappropriateness and injustice. In this regard, the Committee recalls that the important guarantee
contained in Article 9 isapplicableto all deprivations of liberty, whether in criminal cases or other
cases such as, for example, mental illness, drug addiction, educational purposes, immigration
control, etc®®. Thus remand in custody could be considered arbitrary if it is not necessary in all the
circumstances of the case and proportionate to the ends sought, for example, to prevent absconding
or interference with evidence?. It recallsthat every decision to keep aperson in detention should be
open to periodical review, in order to reassess the necessity of detention and detention should not
continue beyond the period for which a State party can provide appropriate justification®.

7.3 Inthe present case, the State party has provided asjustification for the author’ s detention its
general experiencethat asylum seekersabscond if not retained in custody. The Committee notesthat
the author was placed in an institution as aresult of his mental illness, which has been found to be
the consequence of his prolonged detention which, by then, had lasted for some 6 years. From the
time of hisplacement in an open institution in July 2005 until the present time, he has not attempted
to abscond. The State party has not provided any other justification, in relation to the author’s
particular case, which would justify his continued detention for a period of over seven years as at
present. The additional fact that the author has become mentally ill during this period should have
been a sufficient ground for a prompt and substantive review of his detention. The Committee thus
concludesthat the author’ s mandatory immigration detention, for aperiod of over seven years, was
arbitrary within the meaning of article 9, paragraph 1.

%0 See paragraph 1 of General Comment No.8 on Article 9.

2! Communication No. 560/1993, A. v. Australia, Views adopted on 3 April 1997, para.9.2.

2 Communication No.1069/2002, Bakhtiyari v. Australia, Views adopted on 6 November 2003,
para.9.2.
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7.4 With respect to the author’ s claim under article 9, paragraph 4, the Committee notesthe State
party’ s contention that the law and policy have changed since the consideration of A v. Australia,
and that the Minister now has a non-delegable and non-compellable power with respect to new
groundsfor release. While the Committee welcomes this amendment, it regrets that the author was
not part of the detainees who were “invited” to apply for a RPBV. It notes furthermore that the
amendment does not providefor judicial review of the grounds and circumstances of detention. The
Committee hastaken note that the State party did not accept itsviewsin A. v. Australia. It considers,
however, that the principles applied in that case remain applicable to the present case. Indeed, the
Australian courts’ control and power to order therelease of anindividual remain limited toaformal
determination whether thisindividual isan unlawful non-citizen within the narrow confines of the
Migration Act. If thecriteriafor such determination are met, the courts have no power to review any
substantive groundsfor the continued detention of an individual and to order hisor her release. The
Committee recalls that court review of the lawfulness of detention under article 9, paragraph 4,
which must include the possibility of ordering release, isnot limited to mere formal compliance of
the detention with domestic law governing the detention?®. The Committee concludes that the
author’ sright under article 9, paragraph 4, to have his detention reviewed by a court, was viol ated.

8.  TheHuman Rights Committee, acting under article 5, paragraph 4, of the Optional Protocol, is
of the view that the facts before it disclose a violation of article 9, paragraphs 1 and 4, of the
International Covenant on Civil and Political Rights.

9.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an
obligation to provide the author with an effective remedy, including release and appropriate
compensation.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party has
recogni sed the competence of the Committee to determine whether there has been aviolation of the
Covenant or not, and that, pursuant to article 2 of the Covenant, the State party has undertaken to
ensureto all individualswithin itsterritory or subject to itsjurisdiction the rights recognised in the
Covenant and to provide an effective and enforceable remedy in case a violation has been
established, the Committee wishesto receive from the State party, within 90 days, information about
the measures taken to give effect to the Committee' s views.

[Adopted in English, French and Spanish, the English text being the original version. Subsequently
to be issued aso in Arabic, Chinese and Russian as part of the Committee's annual report to the
General Assembly.]

23 Communication No. 560/1993, A. v. Australia, Views adopted on 3 April 1997, para.9.5.



